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THE 


EDITOR’S PREFACE. 


On reading lately a collection of celebrated Speeches 
of the Master of the Rolls of Ireland, when at the 
bar in that country, where he so long maintained 
the highest reputation, the Editor was forcibly struck 
with the following passage in the Preface to the Se- 
cond Edition, published at Dublin last year: 

“ It is much to he regretted that Mr. Er shine's 
“ Speeches , as an Advocate , have not been yet published 
“ in a separate volume. They are only to be found 
“ in printed reports of the trials in which he was en- 
“ gaged ; and from the difficulty which the Editor of 
“ the present volume has experienced in collecting 
(i those of Mr. Curran, it is probable that, in a few 
“ years, to procure Mr. Er shine's Speeches will be 
“ impossible.” 

This suggestion determined the Editor no longer 
to delay the publication of as many of the genuine 
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Speeches of Lord Erskine as he could collect , which 
he had long intended to do, and which indeed he had 
begun several years 8go, but found difficulties in the 
way. 

It is indeed surprising how very few of the real 
Speeches of eminent Counsel have been preserved. 
Many of the printed Trials in circulation are the 
abridged reports of persons not acquainted with 
short-hand writing, and contending besides for the 
earliest publication, on occasions interesting to the 
Public, and do not convey any idea of the eloquence 
of the English Bar, the monuments of which, more 
especially in cases connected with the constitution of 
the government and with public liberty, ought to be 
carefully preserved as part of the history and cha- 
racter of our country. 

It is much to be regretted that English State Trials 
are so little known : they have hitherto been printed 
in folio, and are only to be found in the posses- 
sion of lawyers, or in great libraries ; whereas they 
ought to be universally circulated throu^out the 
country, where the prudent assertion of invaluable 
privileges depends so much upon a perfect acquaint- 
ance with the principles on which they rest, and 
where tlic common classes of the people are called 
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upon daily to assist in the administration of criminal 
justice, in cases too where the stability and security 
of the government on the one hand, and the lives 
and liberties of the subject on the other, may depend 
upon an enlightened judgment. On this account 
we have seen, with much satisfaction, the progress 
of Mr. Cobbett’s edition of the State Trials^ now 
printing in octavo ; which appear, from the notes, to 
be superintended with very great legal information 
and remark, and which we hope will in the end em- 
brace all the important proceedings in our courts of 
criminal justice, 

Wc cannot better illustrate what we have before ob- 
served, of the scarcity of genuine Trials, than by say- 
ing, that the Speeches of Lord Erskine, when at the 
Bar, which we now publish, together with another 
volume in the press, do not fill up the pleadings of 
three weeks, out of a life of nearly thirty years 
incessant occupation in all our courts of justice 
throughout the kingdom. 

We have taken the assistance of a Gentleman well 
acquainted with legal proceedings, to state the occa- 
sions on which the Speeches collected were delivered, 
with as much of the circumstance, and of the evi- 
dence upon the trials, as was thought necessary to 
illustrate the argument. 
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It was our original intention, in pursuing this 
course , to have printed only the Speeches of Lord 
Erskine, which it was our sole object to collect ; but 
as we advanced to occasions very near our own times, 
\ve were desirous to avoid even the appearance of 
supporting or qualifying the foundations and merits 
of public prosecutions of a peculiar class ; and in 
those, cases, therefore, we have printed also the 
Speeches of the Advocates, which have indeed tended 
further to illustrate the arguments which it was our 
design to preserve. 

In preparing the Prefaces to the Speeches, the 
Editor has carefully abstained from all observations 
upon their merits or character, wishing that every 
reader should be left to judge for himself, assisted as 
the Public now aie by the many able and independent 
criticisms, which contribute so much to the advance- 
ment of learning in this island. 
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The Honourable Thomas ErsKine’x Tint 
Speech in Westminster Hall , delivered in 
the Court of King's Bench , on the 2^tb of 
November , 1778 . 


Taken in Short-hand and published, with the fest of tl># 
Proceedings, by Captain Baillio himself, in 1779. 


THE SUBJECT. 

Captain THOMAS BA ILL IE , one of the oldest 

Captains in the British navy , having , in considera- 
tion of his age and services, been appointed Lieutenant 
Governor of the Royal Hospital for Superannuated 
Seamen at Greenwich , saw (or thought he saw) great 
abuses in the administration of the charity ; and 
prompted , as he said , by compassion for the seamen, 
as well as by a sense of public duty , had endeavoured 
by various means to effectuate a reform . 

In pursuance oj this object , he had at various times 
presented petitions and remonstrances to the Council of 
the Hofftal, the Directors , and the Lords Commis- 
sioners of the Admiralty , and he had at last recourse 
to a printed appeal , addressed to the General Gover- 
nors oj the Hospital. These Cvierrwrs consisted of 
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all the great Officers of Slate, Privy Counsellor i , 
Judges, J'iag-()fficers, ifc. Sfc . 

Some of the alleged grievances in this publicationr 
were, that the health and tom fort of the seamen 
in the Hospital mere s aurjheil to lucrative and con apt 
contracts, under ichich the clothing , provisions, and 
all. sort, of necessaries and states were deficient ; that 
the contra* tors themselves presided in the very offices, 
appointed hi) the charter for the control oj contracts , 
where, in the character of counsellors, they were 
enabled to dismiss all complaints, and carry on with 
impurritrj their own system of fraud and peculation. 

Hut the chief subject of complaint (the public no - 
tier of which, as Captain Baillie alleged, drew 
down upon him the rest nl merit of the Board of Ad- 
miralty) was, that Landmen* were admitted into the 
offices and places in the Hospital, designed exclusively 
for Seamen, by the spirit, if not by the' letter of the 
institution. 'Bo these land men (, upturn Baillie im- 
puted all the abuses he complained oj, and he more 
than insinuated brj his different petitions, and by the 
publication in question, that they were introduced to 
these offices for then election services to the Earl oj 
, as freeholders of Huntingdonshire. 

He alleged further, that he had appealed from time 
to time to the Council of the Hospital, and to the 
I Erectors, without effect ; a nil that he had been equally 
u'"'>ccrssjul with the Lords Commissioners of the Ad- 
mr>altif, dm nig the presidency if tire Earl oj Sand - 
t u h ; that , in (.onsequenQc of fhe>e jailures , he re- 
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solved to attract the notice of the General Governors, 
and , as he thought them too numerous as a body , for 
a convenient examination in thejirst instance, and be- 
sides, had no means of assembling them-, a statement 
of the facts through the medium of this Appeal, drawn 
up exclusively for their use , and distributed solely 
among the members of their body , appeared to him 
the most eligible mode of obtaining redress • on the 
subject. 

In this composition, which was written with great 
zeal and with some asperity *, the names of the 
landmen, ini uded into the offices for seamen, were 
enumerated ; ihe contractors also were held forth and 
reprobated: and the First Lord of the Achniraltij 
himself w not spared. 

On the circulation of the book becoming general, 
the Board of Admiralty suspended Captain Bail lie 
from his office. And the different officers, contrac- 
tors, &c. m the Hospital, who W‘ re animadverted 
upon , applied to the Court of A big's Bench, in 
Trinity Term, 177 ^> raid ubtca.^d a rule upon 
Captain Bcnlhe to \huw cause m h,e Michael mm' 
Term following , why an information ihould not be 
inhibited against him for a libel. 

All Captain Bail He's leading Counsel having spoken 
*n the 23 d of Nm ember , and , owing to the lateness 
of the hour , the Court hating adjourned the argu- 

* The foundation for it v,e do not mean to enter into, tire 
Editor being a stranger to all the circurthtanies, arc! th* profit e 
being only introduced as explanatory of the Speech. 

U 2 



4 


SUBJECT, &C. 

merit till the morning of the 24 thy Mr. Erskine 
spoke as follows y from the hack row of the Court , we 
believe for the first time , as he had only been called 
to the bar on the last day of the Term preceding . 
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THE HONOURABLE 


MR. ERSPNE’S SPEECH 

r<m 

CAFfAIN BAILLIE, 

In the Court of King's Bench, 

NOVEMBER '24, 1778. 


MY LORD, 

I am likewise of counsel for the author 
of this supposed libel ; and if the matter for con- 
sideration had been merely a question of private 
wrong, in which the interests of society were nofarthcr 
concerned, than in the protection of the innocent, 
I should have thought myself well justified, after 
the very able defence made by the learned gentle- 
men who have spoken Indore me, in sparing your 
Lordship, already fatigued with the subject, and iu 
leaving my Client to the prosecutor’s Counsel and 
the judgment of the Court. 

But upon an occasion of this serious and danger- 
ous complexion, when a British subject is brought 
before a court of justice only for having ventured to 
attack abuses, which owe their continuance to the 
b 3 
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danger of attacking them ; when , without any mo- 

tives but benevolence , justice, and public spirit , he 
has ventured to attack them though supported by 
power, and in that department too, where it was 
the duty of his office to detect and expose them ; 

I cannot relinquish the high privilege of defending 
such a character ; — I will not give up even my small 
share of the honour of repelling and of exposing 
so odious a prosecution. 

No man, iny Lord, respects more than I do the 
authority of the laws, and I trust I shall not let 
fall a single word to weaken the ground I mean to 
tread, by advancing propositions, which shall oppose 
or even evade the strictest rules laid down by the 
Court in questions of this nature. 

Indeed, it would be as unnecessary as it would be 
, indecent ; it will be sufficient for me to call your 
Lordship's attention to the marked and striking dif- 
ference between the writing before you, and I may 
venture to say almost every other, that has been the 
subject of argument on a Rule for a criminal In- 
formation. 

The writings or publications, which have been # 
brought before this Coiet, or before Grand Juries, 
as libels on individuals, have 1 een attacks on the 
characters of private men, by w mors stimulated some- 
times by resentment, sometime:*, perhaps, by a mis- 
taken zeal; or they have been severe and unfounded 
strictures on the characters of public men, pro- 
ceeding from officious persons taking upon thenjselves 



TRIAL or CAPTAIN BAII-LIJ&. 


1 


i he censorial office, without temperance or due in- 
formation, and without any call of duty to examine 
into the particular department, of which they choose 
to become the voluntary guardians a guardianship 
which they generally content themselves with hold- 
ing in a newspaper for two or three posts, and then, 
with a generosity which shines on all mankind alike, 
correct every department of the state, and line! at 
the end of their lucubrations, that they themselves 
are the only honest men in the community. — When 
men of this description sillier, however we may be 
occasionally sorry for their misdirected zeal, it ip 
impossible to argue against the law that censures 
them. 

But I beseech your Lordship to compare these 
men and their works, with my Client, and the pub- 
lication before the Court. 

IV ho is ho? — Illicit is his dnhf? — Illicit has he 
written ? — l'o whom has he wiittni ? — And what wo- 
tire induc'd him to write? 

He is Lieutenant Governor of the Royal Hospital 
of Greenwich, a palace built for the reception of 
aged and disabled men, who have maintained the 
empire of Lugland on the seas, and into the offices 
and emoluments of which, by the express words of 
the Charter, as well as by the evident spirit xd the 
institution, no Landmen arc to be admitted. 

His Duty — in the treble capacity of Lieutenant 
Governor, Director, and a general Governor, is, m 
conjunction with others, to watch over the internal 
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economy of this sacred charity, to see that the set- 
ting days of these brave and godlike men are spent 
in comfort and peace, and that the ample revenues, 
appropriated by this generous nation to their sup- 
port, arc not perverted and misapplied. 

He has wkitten, that this benevolent and po- 
litic institution has degenerated from the system 
established by its wise and munificent founders ; — that 
its Gdvernors consist indeed of a great number 
of illustrious names and reverend characters, but 
whose different labours and destinations in the most 
important offices of civil life rendered a deputation 
indispensably necessary for the ordinary Government 
of the Hospital ; — that the difficulty of convening 
this splendid corporation had gradually brought the 
management of its affairs more particularly under 
the direction of the Admiralty ; — that a new Charter 
has been surreptitiously obtained, in repugnance to 
the original institution, which enlarges and confirms 
that dependence ; — that the present First Lord of 
the Mmiralty (who, for reasons sufficiently obvious, 
does not appear publicly in this prosecution) has, to 
serve the base and worthless purposes of corruption, 
introduced his prostituted freeholders of Hunting- 
don into places destined for the honest freeholders of 
i lie -eas ; — that these men (among whom are the pro- 
^ ntors) are not only Landmen, in defiance of the 
( barter, and wholly dependent on the Admiralty in 
iheir views and situations, but, to the reproach of all 
rider amt government, are suffered to act as tyrcc- 



TRIAL OP CAPTAIN BAILLIE. 


9 

tors and Officers of Greenwich, while they them- 
selves hold the very subordinate offices, the control of 
which is the object of that direction ; — and infer- 
ring from thence (as a general proposition) that men 
in such situations cannot, as human nature is con- 
stituted, act with that freedom and singleness which 
their duty requires, he justly attributes to these 
causes the grievances which his gallant brethren ac- 
tually suffer, and which are the generous subject of 
his complaint. 

He has written this, my Lord, not to the public 
at forge, which has no jurisdiction to reform the 
abuses he complains of, but to those only whose ex- 
press duty it is to hear and to correct them, and I 
trust they will be solemnly heard and corrected.-^ 
He has not published, but only distributed his 
book among the Governors, to produce inquiry and 
not to calumniate. 

r ]flE MOTIVE WHICH INDUCED HIM TO WRITE, 

and to which I shall by and by claim the more par- 
ticular attention of the Court, was to produce re- 
formation ; — a reformation which it was his most 
pointed duty to attempt, which he has* laboured 
with the most indefatigable zeal to accomplish, and 
against which every other channel was blocked tip. 

My Lord, I will [joint to the proof of all this : I 
will show your Lordship that it was his duty to -in- 
vestigate ; — that the abuses he has investigated do 
really exist, and arise from the ascribed causes ; — that 
he h^s presented them to a competent jurisdiction, 
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jpd not to the public;— and that he was under the 
indispensable necessity of taking the step he has clone 
to save Greenwich Hospital from ruin. 

Your Lordship will observe, by this subdivision, 
that I do not wish to form a specious desultory de- 
fence : because, feeling that every link of such sub- 
division will in the investigation produce both law 
and fact in my favour, I have spread the subject 
open* before the eye of the Court, and invite the 
strictesti scrutiny. Your Lordship will likewise ob- 
serve by this arrangement, that I mean to confine 
myself to the general lines of his defence ; the va- 
rious affidavits have already been so ably and judi- 
ciously commented on by my learned leaders, to 
whom I am sure Captain Baillie must ever feel him- 
self under the highest obligations, that my duty 
lias become narrowed to the province of throwing 
his defence within the closest compass, that it may 
leave a distinct and decided impression. 

And first, my Lord, as to its being his particular 
July to inquire into the different matters which are 
the subject ot his publication, and of the prosecutors’ 
complaint : I believe, iny Lords, 1 need saj little on 
this head to convince ymr Lordships, who are your- 
selves Governors ot Greenwich Hospital, that the 
defendant, in the double rapacity of Lieutenant Go- 
vernor and Director, is most indispensably bound to 
superintend (‘very thing that can affect the prosperity 
°l the institution, either in internal economy, or ap- 
propriation ot revenue; but I camva help reading two 
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copies of letters from the Admiralty in the year 

X/42 ; r read them horn the publication, because 

their authenticity is sworn to by the defendant, in 
his affidavit ajid I read them to show the sense gf 
that Board with regard to the right of inquiry .and 
complaint in all officers of the Hospital, even in the 
departments not allotted to them by their commis- 
sions. 

<< To Sir John Jennings, Governor of Greenwich 
Hospital . 

«* Sir, Admiralty Office, April 19 , 1742. 

“ The Directors of Greenwich Hospital having 
“ acquainted my Lords Commissioners of the Ad- 
“ miralty, upon complaint made to them that' the 
“ men have been defrauded of part of their just 
u allowance of broth and pease-soup, by the small- 
“ ness of the pewter dishes, which in their opinion 
<k have been artificially beaten flat, and that there 
“ are other frauds and abuses attending this 
“ affair, to the prejudice of the poor men ; I am 
‘‘ commanded by their Lordships to desire you to 
‘‘call the Officers together in Council, and to let 
“ them know, that their Lordships think them very 
“ blameable for sufFeiing such abuses to he practised, 
“ \vhi«'h could not have been done without their 
“ extreme indolence in not looking into the affairs 

of the Hospital: that their own establishment in 
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M the Hospital is for the care and protection of the 
“ poor men, and that it is their duty to look daily 
into every thing, and to remedy every disorder ; 
“ and not to discharge themselves by throwing it 
t e upon the under Officers and Servants ; and that 
“ their Lordships being determined to go to the 
“ bottom of this complaint, do charge them to find 
out and inform them at whose door the fraud 
u ought to be laid, that their Lordships may give 
u such directions herein as they shall judge proper. 

“ I am, Sir, 

“ Your most obedient servant, 

“ THO. CORBET ” 

“ Si*, Admiralty Office, May 7th, 1742. 

“ My Lords Commissioners of the Admiralty 
u having referred to the Directors of Greenwich 
Hospital the Report made by yourself and Officers of 
“ the said I Iospital in Council, dated the 23d past, 
“ relating to the flatness of the pewter dishes made 
<e use of to hold the broth and pease- pttage served 
“ out to the Pensioners ; the said Directors have re- 
“ turned hither a reply, a ropy of which 1 am or- 
“ dered to send you enclosed : they have herein set 
** forth a tact which has a very fraudulent appear- 
“ nnce, and it imports little bv what means the 
“ dishes became shallow; but if it be true, what 
they asset, that the dishes hold but little more 
r ' than half the quantity they ought to do, the poor 
men inu«t have been greatlv injured; and the al- 
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'• legations in the Officers' Report, that the Pen- 
H sioners liave made no complaint, does rather ag- ; 
“ gravate their conduct, in suffering the men’s pa- 
u tience to be so long imposed upon. 

“ My Lords Commissioners of the Admiralty do 
4i command me, to express myself in such a manner 
“ as may show their wrath and displeasure at such 
: i( a proceeding. You will please to communicate 
44 this to the Officers of the House in Council. 

“ Their Lordships do very well know that the 
4t Directors have no power but in the management 
“ of the revenue and estates of the Hospital, and 
4,4 in carrying on the works of the building, nor did 
i( they assume any on this occasion ; but their Lord- 
ships shall always take well of them any in- 
*• formations, that tend to rectify any mistakes or 
“ omissions whatsoever, concerning the state of the 
“ Hospital. 

“ I am, Sir, 

u Your obedient servant, 

“ THO. CORBET. 

i( To Sir John Jennings , 

“ Governor of Greenwich Hospital." 

From these, passages it is plain, that the Admi- 
ralty then was sensible of the danger of abuses in so 
extensive an institution, that it encouraged com- 
plaints from all quarters, and instantly redressed 
them ; for although Corruption was not then an 
infant , yet the idea of making a job of Greenwich 



14 Mir. euskine’s speech ox the 

Hospital never entered her head ; and indeed if it 
had, she could hardly have found at that time of day, 
a man with a heart callous enough to consent to 
such a scheme, or with forehead enough to carry it 
into public execution. 

Secondly , my Lord, that the abuses he has in- 
vestigated do in truth exist, and arise from the as- 
cribed causes. 

And, at the word truth, I must pause a little 
to consider, how far it is a defence on a rule of this 
kind, and what evidence of the falsehood of the sup- 
posed libel the Court expects from prosecutors, be- 
fore it will allow tiie information to be filed, even 
where no affidavits are produced by the defendant in 
his exculpation. 

That a libel upon an individual is not the less so 
for being true, I do not, under certain restrictions , 
deny to be law ; nor is it necessary for me to deny 
it, because this is not a complaint in hie ordinary 
course of law, but an application to the Court to 
exert an eccentric, kxtk \ordixary, voluntary 
jurisdiction, beyond the ordinary course of 
justice ; — a jurisdiction, which I am authorized 
from the be*t authority to say, this Court will not 
exercise, unless the prosecutors come pure and 
unpolluted ; denying upon oath the truth of every 
word and sentence which they complain of as inju- 
rious : for although, in common cases, the matter 
may he not the less libellous, because true, vet the 
Court will not interfere' by information, for guilty or 
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even equivocal characters, but will leave them to it* 
ordinary process. If the Court does not see pidpabhtf 
malice and falsehood on the part of the’defem- 
dant, and clear innocence on the part' of the prose- 
cutor, it will not stir; — it will say, This may be a’ 
Libel ; — this may deserve punishment ; — but go to a J 
Grand Jury, or bring your actions: — all men are 1 
equally entitled to the protection of the laws, but 
all men arc not equally entitled to an extraordinary 
interposition and protection, beyond the common 
distributive forms of justice. 

This is the true constitutional doctrine of in- 
formations, and made a strong impression upon me, 
when delivered by your Lordship in this Court ; the 
occasion which produced it was of little conse- 
quence, hut the principle was important. It was an 
nformation moved for by General Plus to. against the 
Vinter of the Westminster Gazelle, for a Libel 
published in bis paper, charging that gentleman, 
imong other things, with having been tried at the 
)ld Bailey for a felony. The prosecutor’s affidavit 
lenied the charges generally as foul, scandalous, 
nd false ; but did not traverse the aspersion I have 
list mentioned, as a substantive fact ; upon which 
our Lordship told the counsel # , who was too 
earned to argue against the objection, that thcjiffi- 
avit was defective in that particular, and should be 
mended before the Court would even grant a rule 


* Mr, Dunning, 
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to show cause for although such general denial 
would be sufficient where the libellous matter con- 
sisted of scurrility, insinuation, general abuse, 
vyhigh is no otherwise traversable than by innuendos 
of me import of the scandal, and a denial of the 
truth of it, yet that when a Libel consisted of di- 
rect and positive facts as charges, the Court 
required substantive traverses of suck facts in the 
affidavit, before it would interpose to take the matter 
from the cognizance of a Grand Jury. 

This is the law of informations, and by this 
touchstone I wilt try the Prosecutors’ affidavits, to 
show that they will fall of themselves, even without 
that body of evidence, with which I can in a moment 
overwhelm them. 

If the Defendant be guilty of any crime at all, it 
is for writing this rook : and the conclusion of his 
guilt or innocence must consequently depend on the 
scope and design of it, the general truth of it, and 
the necessity for writing it ; and this conclusion can 
no otherwise be drawn, than b\ taking the whole of 
it together. Your Lordships will not shut your eyes, 
as these Prosecutors expect, to the design and ge- 
neral truth of the book* and go entirely upon the 
insulated passages, culled out, and set heads and 
points in their wretched affida\its, without context, 
or even an attempt to unriddle or explain their 
sense, or bearing on the subject ; for, my Lord, they 
have altogether omitted to traverse the scandalous 
facts themselves and have only laid hold of those 
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wai-m animadversions, which the recital of them na- 
turally produced in the mind of an honest, zealous 
man, and which, besides, are in many places only 
conclusions drawn from facts as general propositiops, 
and not aspersions on thcnl as individuals. And 
where the facts do come home to them As charges, 
?iot one of them is denied by the Prosecutors. 1 as- 
sert, my Lord , that in the Directors' whole affidavit 
(which I have read repeatedly, and with the greatest 
attention) there is not any one fact mentioned by the 
Defendant, which is substantially denied ; and evert 
when five or six strong and pointed charges are 
tacked to each other, to avoid meeting naked truth 
in the teeth, they are not even Contradicted by the 
lump, but a general innuendo is pinrukl to them all ; 
•—a mere illusory averment, that the facts mean to 
criminate them, and that they are not criminal ; but 

THE FACTS THEMSELVES REMAIN UNATTEMPTED 
ANT) UNTOUCHED. 

Thus, my Lord, after reciting in their affidavit 
the charge of their shameful misconduct, in renew- 
ing the contract with the Huntingdon butchers, 
who had just compounded the penalties incurred by 
the breach of a former contract, and in that breach 
of contract, the breach of every principle of huma- 
nity, as well as of honesty ; — and the charge of put- 
ting improper objects of charity into the Hospital, 
while the families of poor Pensioners were excluded 
and starving ; —and of screening delinquents from in- 
quiry and punishment in a pointed and particular 

VOL. i. c 
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instance, and therefore traversable as a, substantive- 
fact ; yet not only there is no such traverse, but, 
though all these matters are huddled together in it 
mass, there is not even a general denial ; but one 
loose innuendo, that the facts in the publication are 
stated with an intention of criminating the Prose-' 
eutors, and that, as far as they tend to criminate 
them, they are false. 

Will this meet the doctrine laid down by your 
Lordship in the case of General Plasto ? — Who can 
tyll what they mean by criminality ? — Perhaps they 
think neglect of duty not criminal, — perhaps they 
think corrupt servility to a patron not criminal ; 
and that if they do not actively promote abuses, 
the winking at them is not criminal. lint I appeal 
to the Court, whether the Directors’ whole affidavit 
is not a cautious composition to avoid downright per- 
jury, and yet a glaring absurdity on the face of it ; 
for since the facts are not traversed, the Court must 
intend them to exist ; and if they do exist, they can- 
not but be criminal. The very existence of such 
abuses, in itself criminates those, whose offices are 
to prevent them Irom existing. Under the shelter 
ot such qualifications of guilt, no man in trust could 
ever be criminated. But at all events, my Lord, 
since they seem to think that the facts may exist 
without their criminality,— be it so : the Defendant 
ihen docs not wish to criminate them; lie wishes 
only for effectual inquiry and information, thattjiere 
may be no longer any crimes, and consequently na 
criminality. But he trusts, in the mean time, and 
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1 likewise trust, that, while these facts do exist, 
the Court will at least desire the Prosecutors to clear* 
themselves before the General Council of Governors, 
to whom the writing is addressed, and not before 
any packed Committee of Directors appointed by 
a noble Lord, and then come back to the Court 
acquitted of all criminality, or, according to the 
technical phrase, with clean hands for protection 
Such are the merits of the affidavits exhibited by 
the Directors ; and the affidavits of the other per- 
sons are, without distinction, subject to the same 
observations. They are made up either of general 
propositions, converted into charges by ridiculous 
innuendos, or else of strings of distinct disjointed 
facts tied together, and explained by one general 
averment; and after all, the scandal, such as their 
arbitrary interpretation makes it, is still only denied 
with the old jesuitical qualification of criminality, — 
the facts than selves remaining untt a versed j and even 
untouched. 

They are, indeed, every way worthy of their au- 
thors ; — of Mr. , the good steward, who, 

notwithstanding the remonstrances of the Captain of 
the week, received for the Pensioners such food as 
would he rejected by the idle vagrant poor, and en- 
deavoured to tamper with the cook to conceal it ; — 

and ot Mr. , who converted their wards 

into apartments for himself, and the Clerks of 
Clerks, in the endless subordination of idleness; — a 
wretch, who has daied, with brutal inhumanity, to 
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strike those aged men, who in their youth would 

have blasted him with a look. As to Mr. 

and Mr. , though I think them reprehensible 

for joining in this prosecution, yet they are certainly 
resectable men, and not at all on a level with the 
rest, nor has the Defendant so reduced them. 
These two therefore have in fact no cause of com- 
plaint, and Iieavcn knows, the others have no title to 
complain. 

In this enumeration of delinquents, the Rev. 
Mr. looks round, as if he thought I had for- 

gotten him. He is mistaken ; — I well remembered 
him : but his infamy is worn threadbare : Mr. 
Murphy has already treated him with that ridicule, 
which his folly, and Mr. Peckliam with that in- 
vective, which his wickedness deserves. I shall 
therefore forbear to taint the ear of the Court further 
with his name; — a name which would bring disho- 
nour upon his country and its religion, if human 
nature were not happily compelled to bear the 
greater part of the disgrace, and to share it amongst 
mankind. 

But these observations, my Lord, are solely con- 
fined to the Prosecutors* affidavits, and would, I 
think, he fatal to them, even if they stood uncon- 
troverted. But what will the Court say, when ours 
we opposed to them, where the truth of every part 
is su err to by the Defendant ?— What will the Court 
say to the collateral circumstances in support of them, 
whore every material charge against the Prosecutors 
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is confirmed ? — What will it say to the affidavit that 
has been made, that no man can come safely to sup- 
port this injured officer ? — that men have been de- 
prived of their places, and exposed to beggary and 
ruin, merely for giving evidence of abuses, which 
have already by his exertions been proved before 
your Lordship at Guildhall, whilst he himself has 
been suspended as a beacon for prudence to Stand 
aloof from, so that in this unconstitutional mode of 
trial, where the law will not lend its process to bring 
in truth by force , he might stand unprotected by the 
voluntary oaths of the only persons who could wit- 
ness for him * ? His character has, indeed, in 
some measure, broke through all this malice: the 
love and veneration which his honest zeal has justly 
created, have enabled him to produce the proofs 
which are tiled in Court ; but many have hung back, 
and one withdrew his affidavit, avowedly from 
the dread of persecution, even after it was Sworn in 
Court. Surely, my Lord, this evidence of malice in 
the leading powers of the Hospital would alone be 
sufficient to destroy their testimony, even when 
swearing collaterally to facts, in which they were not 
themselves interested ; — how much more when they 
come as prosecutors , stimulated by resentment, and 


* On the trial ofa cause, every person acquainted with any fact 
is bound, under pain of fine and imprisonment, to attend on a 
subpoena to give evidence before the Court and Jury ; but there is 
no process to compel any man to make an affidavit before tli0 
Court. 
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with the hope of covering their patron’s misde- 
meanors and their own, by turning the tables on the 
Defendant, and prosecuting him criminally, to stifle 
all necessary inquiry into the subject of his com- 
plaints? 

Lieutenant Gordon, the first Lieutenant of the 
Hospital, and the oldest officer in the navy ; Lieu- 
tenant William Lefevre ; Lieutenant Charles 
Lefevre, his son ; Alexander Moore ; Lieutenant 
William Ansell ; and Captain All right, have all po- 
sitively sworn, that a faction of Landmen subsists in 
the Hospital, and that they do in their consciences 
believe, that the Defendant drew upon himself the 
resentment of the Prosecutors, from his activity 
in correcting this enormous abuse, and from his 
having restored the wards, that had been cruelly 
taken away from the poor old men ; — that on that just 
occasion the whole body of the Pensioners sur- 
rounded the apartments of their Governor, to tes- 
tify their gratitude with acclamations, which sailors 
never bestow but on men who deserve them. This 
simple and honest tribute was the signal for all that 
has followed ; the leader of these unfortunate people 
was turned out of office ; and the affidavit of Charles 
Smith is filed in Court, which, I thank my God, I 
have not been able to read without tears ; — how, in- 
deed, could anv man, — when he swear*, that, for 
this cause alone, his place was taken from him ; — that 
he received his dismission when languishing with 
f ; vx‘K\ss in the infirmary, the consequence of which 
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was, that his unfortunate wife, 'and several Of his 
helpless, innocent children died in want and misery ; 

—THE WOMAN ACTUALLY EXPIRING AT THE GATES 

op the Hospital. That such wretches Shoiild 
escape chains and a dungeon, is a reproach to hu- 
manity, and to all order and government ; but that 
they should become Prosecutors, is a degree of 
effrontery that would not be believed by stoy man, 
who did not accustom himself to observe the shame- 
less scenes, which the monstrous age we live in is 
every day producing. 

I come now, mv Lord, to consider to whom he 
has written. — This book is not pur lished. — It 
was not printed for sale, but for the more commo- 
dious distribution among the many persons who are 
called upon in dull/ to examine into its contents. If 
the Defendant had written it to calumniate, life would 
have thrown it abroad among the multitude: but 
he swears lie wrote it for the attainment of reform- 
ation, and therefore confined its circulation to the 
proper channel, till lie saw it was received as a libel, 
and then lie even discontinued that distribution, 
and only showed it to his Counsel to consider of a 
defence; — and no better defence can be made, than 
that the publication was so limited. 

My Lord, a man cannot be guilty of a libel, who 
presents grievances before a competent jurisdiction, 
although the facts he presents should be false ; he 
may indeed be indicted for a malicious prosecution, 
and even there a probable cause would protect him* 
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but he can by no construction be considered as a 
libeller, 

The case of Lake and King, in 1st Levins, 240, 
but which is better reported in 1st Saunders, is 
directly in point; it was an action for printing a Pe-* 
tition to the Members of a Committee of Parlia- 
ment, charging the Plaintiff with gross fraud in the 
execution of his office ; I am aware that it was an 
Actiofi pn the Case, and not a criminal prosecution; 
but I am prepared to show your Lordship, that the 
precedent on that account makes the stronger for us. 
7 he truth of the matter, though part of the pica, 
was not the point in contest ; the justification was 
the presenting it to a proper jurisdiction, and print- 
jng it, as in this case, for more commodious dis- 
tribution ; and it was first of all resolved by the 
Court, that the delivery of the Petition to all the 
Members of the Committee was justifiable and that 
it was no Libel, whether the matter contained were 
true or false, it being an appeal in a course of justice, 
and because the parties, to whom it was addressed, 
had jurisdiction to determine the matter: — that the 
intention of the law in prohibiting libels was to 
Restrain men from making themselves their own 
judges, instead of referring the matter to those, 
whom the constitution had appointed to determine 
it and that to adjudge such reference to be a 
libel, would discourage men from making their in- 
quiries with that freedom and readiness, which the 
law allows, and which the good of society re- 
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quires. But it was objected, he could not justify 
the printing ; for, by that means, it was pub- 
lished to printers and composers; but it was 
answered, and resolved by the whole Court, that 
the printing, with intent to distribute them among ike 
Members of the Committee , was legal ; and that the 
making many copies by clerks, would have made 
the matter more public. I said, my Lord, that this 
being an Action on the Case, and not an Indict- 
ment or Information, made the stronger for us ; and 
f said so, because the Action on the Case is to re- 
dress the party in damages, for the injury he has sus- 
tained as an individual, and which he has a right 
to recover, unless the Defendant can show that the 
matter is true, or, as in this case, whether true 
or false, that it is an appeal to justice. Now, 
my Lord, if a Defendant’s right to appeal to 
justice could, in the case of Like and King, re- 
pel a PlaintilF’s right to damages, although he 
was actually damnified by the appeal, how much 
more must it repel a criminal prosecution, which can 
be undertaken only for the sake of public justice, 
when the law says, it is for the benefit of public 
justice to make such appeal ? And that ease went 
to protect even falsehood, and where the Defendant 
was not particularly called upon in duty as an indi- 
vidual to animadvert : — how much more shall it pro- 
tect us, who were bound to inquire, who have ' 
written nothing but truth, and who have addressed 
yvhat we have yvritten to a competent jurisdiction } 
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I come lastly, my Lord, to tlie motives which 
induced him to write. 

The Government of Greenwich Hospital is di- 
vided into three departments : — the Council ; — the 
Directors ; — and the general Governors ; — the De- 
fendant is a member of every one of these, and 
therefore his duty is Universal. The Council con- 
sists of the officers, whose duty it is to regulate the 
internal economy ami discipline of the house, the 
Hospital being as it were a large man of war, and 
the Council its commanders ; and therefore, these 
men, even by the present mutilated charter, ought 
all to be Seamen. Secondly, the Directors, whose 
duty is merely to concern themselves with the ap- 
propriation of the revenue, in contracting for and 
superintending supplies, and in keeping up the 
structure of the Hospital ; and lastly, the General 
Court of Governors, consisting of almost every man 
in the kingdom with a sounding name of office : — a 
mere nullity, on the members of which no blame of 
neglect can possibly be laid ; for the Hospital might 
as well have been placed under the tuition of the 
fixed stars, as under so many illustrious persons, in 
different and distant departments. From the Coun- 
cil. therefore, appeals and complaints formerly lay at 
the Admiralty, the Directors having quite a separate 
duty, and, as I have shown the Court, the Admi- 
ralty encouraged complaints of abuses, and redressed 
them. But since the administration of the present 
First Lord, the face of things has changed. 1 
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irust it wHI be observed, that 1 /& opt gQ / 0 #$ ^ j&p 
affidavit to seek to calumniate : my respect for t&p 
Court would prevent me, though my j$$pgpt 
for the said First Lord might nojt. But tfep v#ry 
foundation of my Client’s defence depending on this 
matter, I must take the liberty to point it out to the 
Court. 

The Admiralty having placed several Landroen in 
the offices that form the Council, a majority is often 
artificially secured there : and when abuses are top 
flagrant to be passed over in the face of clay, they 
carry their appeal to the Directors, instead of the 
Admiralty, where, from the very nature of npan, 
in a much more perfect state than the Proseoutow, 
they are sure to be rejected or slurred over ; because 
these acting Directors themselves are not only under 
the same influence with the complainant^ but the 
subjects of the appeals are most frequently the 
fruits of their own active delinquencies, or at least 
the consequence of their own neglects. By this 
manoeuvre the Admiralty is secured from hearing 
complaints, and the First Lord, when any cornea as 
formerly from an individual, answers with a perfect 
composure of muscle, that it is coram non judice ; 
— it does not come through the Directors. The 
Defendant positively swears this to be true he 
declares that, in the course of these meetings of 
the Council, and of appeals to the Directors,, he 
has been not only uniformly over-ruled, but in^ 
suited as Governor in die execution of his duty ; and 
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the truth of the abuses, which have been the subject 
of these appeals, as well as the insults I have men- 
tioned, are proved by whole volumes of affidavits 
filed in Court, notwithstanding the numbers who 
have been deterred by persecution from standing 
forth as witnesses. 

The Defendant also himself solemnly swears this 
to be^ true. He swears, that his heart was big with 
the distresses of his brave brethren, and that hfe 
Conscience called on him to give them vent ; — That 
he often complained, — that he repeatedly wrote to, 

aftd waited on Lord , without any effect, 

or prospect of effect ; and that at last, wearied with 
fruitless exertions, and disgusted with the insolence 
of corruption in the Hospital, which hates him for hfs 
honesty, he applied to be sent, with all his wounds 
and infirmities, upon actual service again. The an- 
swer he received is worthy of observation ; — The First 
Lord told him, in derision, that it would be the 
same thing every where else ; — that he would see the 
same abuses in a ship ; and I do in my conscience 
believe he spoke the truth, as far as depended on 
himself. 

What then was the Defendant to do under the 
treble capacity of Lieutenant Governor, of Direc- 
tor, and of general Governor of the Hospital? 
My Lord, there was no alternative but to prepare, 
as he did, the statement of the abuses for the other 
Governors, or to sit silent, and let them continue. 
Had he chosen the last, he might have been caressed 
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by the Prosecutors, and still have continued the first 
inhabitant of a palace, with an easy independent for- 
tune. But he preferred the dictates of honour, epd 
he fulfilled them at the expense of being discarded, 
after forty years gallant service, covered with 
wounds, and verging to old age. But he respected 
the laws while he fulfilled his duty ; — his object was 
reformation, not reproach: — he preferred a t com- 
plaint, and stimulated a regular inquiry, but sus- 
pended the punishment of public shame till the 
guilt should be made manifest by a trial. He did 
not therefore publish , as their affidavits falsely as- 
sert, but only preferred a complaint by distribih 
tkm of copies to the Governors, which I have shown 
the Court, by the authority of a solemn legal decn 
sion, is not a libel. 

Such , my Lords , is the Case. The Defendant,— 
not a disappointed malicious informer, prying into 
official abuses, because without office himself, but 
himself a man in office ; — not troublesomely inqui- 
sitive into other men’s departments, but conscien- 
tiously correcting his own ; — doing it pursuant to the! 
rules of law, and, what heightens the character,; 
doing it at the risk of his office, from which the 
effrontery of power has already suspended him with- 
out proof of his guilt a conduct not only unjust 
and illiberal, but highly disrespectful to this Court, 
whose Judges sit in the double capacity of Ministers 
pf the law, and Governors of this sacred and abused 
institution* Indeed, Lord — — has, in my 
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min'd, acted such a* part ####### 
*##' #*#****#### 

[Hbre, Lord Mansfield observing the Counsel 
heated with his subject , and growing personal on 
the First Lord of the Admiralty , told him , 
that Lord was not before the Court .] 

I know, that he is not formally before the Court, 
but, /or that very reason, I will bring him before the 
Court : he has placed these men in the front 
of the battle, in hopes to escape under their shelter, 
but I will not join in battle with them : their vices, 
though screwed up to the highest pitch of human 
depravity, arc not of dignity enough to vindicate 
the combat with me. I will drag him to light, who 
is the dark mover behind this scene of iniquity. I 

assert, that the Earl of has but one road 

tg escape out of this business without pollution and 
disgrace : and that is , by publicly disavowing the 
acts ot the Prosecutors, and restoring Captain Baillie 
to his command. If he does this, then his offence 
will be no more than the too common one of having 
.suffered his own personal interest to prevail over his 
public duty, in placing his \oters in the Hospital. 
But if, on the contrary, be continues to protect the 
Prosecutors, in spite ot the c\ idencc of their guilt, 
which has excited the abhorrence of the numerous 
•mdur.ee that crowd this Court ; ie he keeps this 

INJURED MAN SUSPENDED, Oil HAKES TO TURN 
I HAT SUSPENSION INTO A REMOVAL, l SHALL 
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THEN NOT SCRUPLE TO DECLARB HIM AN ACCOM- 
PLICE IN THEIR GUILT, A SHAMELESS OPPRESSOR, 
\ DISGRACE TO HIS RANK, AND A TRAITOR TO 

ms trust. But as I should be very sorry that the 
fortune of my brave and honourable friend should 

depend either upon the exercise of Lord *s 

virtues, or the influence of his fears, I do most 
earnestly entreat the Court to mark the malignant 
object of this prosecution, and to defeat it : — I be- 
seech you, my Lords, to consider, that even by. 
discharging the rule, and with costs, the Defendant 
is neither protected nor restored. I trust, therefore, 
your Lordships will not rest satisfied with fulfilling 
your judicial duty, but, as the strongest evidence 
of foul abuses has, by accident, come collaterally 
before you, that you will protect a brave and public- 
spirited officer from the persecution this writing has 
brought upon him, and not suffer so dreadful an ex- 
ample to go abroad into the world, as the ruin of 
an upright nun, lor having faithfully discharged his 
duty. U32.C 

My Lords, this matter is of the last importance. 
I speak, not as an advocate alone — I speak to you 
as a man — as a member of a state, whose very 
existence depends upon her naval strength. If 
a inisgovernment were to fall upon Chelsea Hospital, 
to the ruin and discouragement of our army, it would 
be no doubt to he lamented, yet I should not 
think it fatal ; but if our fleets are to be crippled 
by the baneful influence of elections, we are lost 
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indeed ! — If the Seaman, who, while he exposed 
his body to fatigues and dangers, looking forward 
to Greenwich as an asylum for infirmity and old 
age, sees the gates of it blocked up by corruption, 
and hears the riot and mirth of luxurious Landmen 
drowning the groans and complaints of the 
wounded, helpless companions of his glory,- — lie will 
tempt the seas no more. The Admiralty may press 
his body, indeed, at the expense of humanity and 
the constitution, but they cannot press his mind — 
they cannot press the heroic ardour of a British 
Sailor ; and instead of a fleet to carry terror all 
round the globe, the Admiralty may not much 
longer be able to amuse us, with even the peaceable 
unsubstantial pageant of a review *. 

Fine and imprisonment ! — The man deserves a 
pa da CIS instead of a trison, who prevents the pa- 
lace, built by the public bounty of his country, 
from being converted into a dungeon, and who sa- 
crifices his own security to the interests of humanity 
and virtue. ’ * * • 

And now, my Lord, 1 have done ; — but not with- 
out thanking your Lordship for the very indulgent 
attention I have received, though in so late a stage 
of this business, and notwithstanding my great in- 
capacity and inexperience. I resign my client into 
your hands, and I resign him with a well-founded 
confidence and hope ; because that torrent of cor- 


There had just before been a naval review at Portsmouth* 
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rnption, which has unhappily overwhelmed every 
other lpart of the constitution, is, by the blessing of 
Providence, stopped here by the sacred independ- 
ence of the Judges. I know that your Lordships 
will determine according to law ; and, there- 
fore, if an information should be suffered to be 
filed, I shall bow to the sentence, and shall consider 
this meritorious publication to be indeed an offcnee 
against the laws of this country ; but then I shall 
not scruple to say, that it is high time for every 
honest man to remove himself from a country, in 
which he can no longer do his duty to the public 
with safety ; — where cruelty and inhumanity are suf- 
fered to impeach virtue, and where vice passes 
through a Court of Justice unpunished and un- 
reproved. 
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Speech for Thomas Cabhah, Bookseller, at 
the Bar of the House of Commons, on the 
loth of May, 1779 . 

As taken in Short-hand. 

THE SUBJECT. 

JB Y Inters patent of King James the First, the Sta- 
tioners' Company , and the Universities of Oxford and 
Cambridge had obtained the exclusive right of print- 
ing almanacks , by virtue of a supposed copy-right in 
the Crown. This monopoly had been submitted to 
from the date of the grant, in the last century, until 
Mr. Cam an, formerly a bookseller in St. Paul's 
Churchyard, printed them, and sold them in the or- 
dinary course of his trade. This spirited and active 
tradesman made many improvements upon the Sta- 
tioners' and University almanacks, and, at a very 
considerable expense, compiled many of the various 
classes of useful information, by which pocket alma- 
nacks have been rendered so very convenient in the 
ordinary occurrences of life, but which, without the 
addition of the calendar, few would have been disposed 
to purchase . 

D 2 
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Upon the sale of Carnan s almanacks becoming ex- 
tensive and profitable , the two Universities and the 
Stationers' Company filed a bill in the Court of Ex- 
chequer, for an injunction to restrain it ; praying that 
the copies sold might be accounted for, and the re- 
mainder delivered up to be cancelled . 

It appears from the proceedings printed at the time 
by the late Mr . Carnan , that the Court , doubting the 
validity of the Kings Charter , on which the right of 
the Universities and of the Stationers' Company ivas 
founded , directed a question upon its legality to be 
argued before the Court of Common Pleas, whose 
Judges , after two arguments before them , certified 
that the patent was void in law ; the Court of Exche- 
quer thereupon dismissed tho bill, and the injunction 
was dissolved, 

Mr. Carnan having obtained this judgment , pro- 
secuted his trade for a short time with increased ac- 
tivity , when a bill was introduced into the House of 
Commons by the late Earl of Guilford , then Lord 
North, Prime Minister , and Chancellor of the Uni- 
versity of Oxford, TO REVEST, BY ACT OF PARLIA- 
MENT, THE MONOPOLY IN ALMANACKS, WHICH 
HAD FALLEN TO THE GROUND BY THE ABOVE- 
MENTIONED JUDGMENTS IN THE KING’S COURTS. 

The preamble of the bill recited the exclusive right 
git<n to the Stationers and Universities by the charier 
of Charles the Second, as a fund for the printing of 
curious and learned books , the uniform enjoyment 
Un der it, the judgments of the courts of law upon the 
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invalidity of the charter , and the expediency of re- 
granting the monopoly for the same useful purposes 
by the authority of Parliament . 

The bill being supported by all the influence of the 
two Universities in the House of Commons, and being 
introduced by Lord North in the plenitude of his au- 
thority, Mr . Carnan's opposition to it by counsel was 
considered at the time as a forlorn hope ; but the 
high honour of the House of Commons, it appears 
from the Journals, vol. xxxvii. p. 388 , that imme- 
diately on Mr . Erskine's retiring from the bar the 
House divided, and that the bill teas rejected by a. 
majority of forty-jive votes . 
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SPEECH 


FOR 


THOMAS CARNAN, 

At the Bar of the House of Commons, 


THU 10th of MAY, 1779 - 


AIR. SPEAKER, 

In preparing myself to appear be- 
fore you, as counsel for a private individual, to 
oppose the enactment of a general and public statute, 
which was to affect the whole community, I felt 
myself under some sort of difficulty. Conscious 
that no man, or body of men, had a right to dictate 
to, or even to argue with Parliament on the exercise 
of the high and important trust of legislation, and 
that the policy Drul expediency of a law was rather 
the subject of debate in the House , than of argument 
at the tar , I was afraid that I should be obliged to 
confine myself to the special injury, which the Peti- 
tioner as an individual, would suffer, and that you 
might be offended with any general observations, 
which, if not applying to him personally* might be 
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thought unbecoming in me to offer to the superior 
wisdom of the House. 

But I am relieved from that apprehension by the 
great indulgence, with which you have listened to 
the general scope of the question from the learned 
gentleman*, who has spoken before me, and like- 
wise by the reflection, that I remember no instance, 
where Parliament has taken away any right conferred 
by the law as a common benefit, without very satis- 
factory evidence, that the universal good of the 
community required the sacrifice ; because every 
unnecessary restraint on the natural liberty of man- 
kind is a degree of tyranny, which no wise legisla- 
ture will inflict. 

The general policy of the bill is then fully open 
to my investigation; because, if I can succeed in 
exposing the erroneous principles, on which it is 
founded, — if I can show it to be repugnant to every 
wise and liberal system of government, I shall be 
listened to with the greater attention, and shall 
have the less to combat with, when I come to state 
the special grounds of objection, which I am in- 
structed to represent to you on behalf of the Peti- 
tioner against it. Sir, I shall not recapitulate what 
you have already heard from the bar ; — you are in 
full possession of the facts which gave rise to the 
question, and I shall therefore proceed directly to ’ 
the investigation of the principles, wjiich I mean to 
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apply to them, in opposition to the bill before yon*—*' 
pledging myself to you to do it with as much truth 
and fidelity, as if I had the honour to speak to you 
as a member of the House. I am confident, Sir, 
that, if you will indulge ine with your attention, 1 
shall make it appear, that the very same principles, 
which emancipated almanacks from the fetters of 
the prerogative in the courts of law, ought equally 
to free them from all parliamentary restriction. 

On the first introduction of printing, it was con- 
sidered, as well in England as in other countries, 
to be a matter of state. The quick and extensive 
circulation of sentiments and opinions, which that 
invaluable art introduced, could not but fall under 
the gripe of governments, whose principal strength 
was built upon the ignorance of the people who were 
to submit to them. The press was, therefore, 
wholly under the coercion of the Crown, and all 
printing not only of public books containing ordi- 
nances religious or civil, hut even/ species of publica - 
tion whatsoever , was regulated by the King’s procla- 
mations, prohibitions, charters of privilege, and 
finally bv the decrees of the Star-chamber. 

After the demolition of that odious jurisdiction, 
the Long Parliament, on its rupture with Charles 
the First, assumed the same power which had before 
been in the Crown; and after the. Restoration the 
same restrictions were re-enacted and re-annexed 
to the prerogative by the statute of the 13th and 
14th of Charles the Second, and continued dowa 
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by subsequent acts, till after the Revolution. Iu 
what manner they expired at last, in the time o£ 
King William, I need not state in this House; 
their happy abolition, and the vain attempts to re<* 
vive them in the end of that reign, stand recorded 
on your own journals, I trust as perpetual inomi* 
mcnts of your wisdom and virtue. It is sufficient 
to say, that the expiration of these disgraceful sta* 
tutes, by the refusal of Parliament to continue them 
any longer, formed the great a;ra of the li- 
berty of the press in this countuy, and stripped 
the Crown of every prerogative over it, except that, 
which, upon just and rational principles of govern- 
ment, must ever belong to the executive magis- 
trate in all countries, namely, the exclusive right to 
publish religious or civil constitutions : — in a word, 
to promulgate every ordinance, which contains the 
rules of action by which the subject is to live, and 
to be governed. These always did, and, from the 
very nature of civil government, always ought to 
belong to the Sovereign, and hence have gained the 
title of Prerogative copies. 

When, therefore, the Stationers’ Company, claim- 
ing the exclusive right of printing almanacks under 
a charter of King James the p'irst, applied to the 
Court of Exchequer for an injunction against the 
Petitioner at your bar, the question submitted by 
the Barons to the learned Judges of the Common 
Pleas, namely, “ whether the crown could 
“ grant such exclusivk right ?” was neither 
more nor less than this question — Whether alma - 
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nacks were such public ordinances , such matters of 
state, as belonged to live King by his prerogative, so 
as to enable him to communicate an exclusive right 
of printing them to a grantee of the Crown f For 
the press being thrown open by the expiration of 
the licensing acts, nothing could remain exclusively 
to such grantees, but the printing of such books, as 
upon solid constitutional grounds belonged to the 
superintendance of the Crown as matters of authority 
and state. 

The question, so submitted, was twice solemnly 
argued in the Court of Common Pleas ; when the 
Judges unanimously certified, that the Crown had 
no such power; and their determination, as evi- 
dently appears from the arguments of the counsel, 
which the Chief Justice recognised with the strongest 
marks of approbation, was plainly founded on this,— 
that almanacks had no resemblance to those public 
acts religious or civil, which, on principle, fall under 
the superintendance of the Grown. 

The counsel * who argued the case for the Plain- 
tiffs (two of the most learned men in the profession) 
were aware that the King’s prerogative in this parti- 
cular had no absolute and fixed foundation, either 
by proscription or statute, but that it depended on 
public policy, and the reasonable limitation of execu- 
tive [lower for the common good ; — they felt that the 
Judges had no other standard, by which to deter- 
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mine, whether it was a prerogative copy, than by 
settling upon principles of good sense, whether it 
ought to be one , they laboured therefore to show 
the propriety of the revision of almanacks by public 
authority ; — they said they contained the regulation 
of time, which was matter of public institution, 
having a reference to all laws and ordinances ; — that 
they were part of the Prayer-Book, which belonged 
to the King as head of the church ; — that they con-r 
tained matters which were received as conclusive 
evidence in courts of justice, and therefore ought 
to be published by authority ; — that the trial by al- 
manack was a mode of decision not unknown ; — that 
many inconveniencies might arise to the public from 
mistakes in the matters they contained : many other 
arguments of the like nature were relied on, widely 
it is unnecessary lor me to enumerate in this place, 
as they were rejected by the court ; and likewise, be-r 
cause the only reason of my mentioning them at all 
is to show, that the public expediency or propriety of 
Subjecting almanacks to revision by authority, ap- 
peared to those eminent lawyers, and to the Court, 
which approved of their arguments, as only the 
ftandard by which the King’s prerogative over them 
was to be measured. For if the Judges had been 
bound to decide on that prerogative by strict pre- 
cedent, or by any other rule than a judicial construe* 
tion of the just and reasonable extent of prerogative, 
these arguments, founded on convenience, expe- 
diency, and propriety , would have been downright 
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impertinence and nonsense ; but taking them, as I 
do, and as the Judges did, they were (though un- 
successful, as they ought to be) every way worthy of 
the very able men, who maintained them for their 
clients. 

Thus, Sir, the exclusive right of printing alma- 
nacks, which, from the bigotry and slavery of for- 
mer times, had so long been monopolized as a pre- 
rogative copy, was at last thrown open to the sub- 
ject, as not falling within the reason of those books, 
which still remain, and ever must remain, the un- 
disputed property of the Crown. 

The only two questions, therefore, that arise on 
the bill before you arc, first, Whether it be wise 
or expedient for Parliament to revive a monopoly, 
so recently condemned by the courts of law as unjust, 
from not being a fit subject of a monopoly, and to 
give it to the very same parties, who have so long 
enjoyed it by usurpation, and who have, besides, 
grossly abused it? secondly, Whether Parliament 
can, consistently with the first principles of justice, 
overlook the injury, which will be sustained by the 
Petitioner as an individual , from his being deprived 
of the exercise of the lawful trade, by which he 
lives; — a trade which he began with the free spirit 
ot an hnglishman in contempt of an illegal usurpa- 
tion ; — a trade, supported and sanctioned by a decree 
ot one ot the highest Judicatures known to the con- 
stitution ? 

Surely, Sir, the bill ought to he rejected with in- 
6 
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dignation by this House, under such circumstances 
of private injustice, independently of public inex- 
pediency : — if you were to adopt it, the law would 
be henceforth a snare to the subject, — no man would 
venture to engage hereafter in any commercial enter- 
prise, since he never could be sure that, although 
the tide of his fortunes was running in a free and ' 
legal channel, its course might not be turned 
by Parliament into the bosom of a monopolist. * 

Let us now consider more minutely the two 
questions for your consideration : the general policy, 
and the private injury. 

As to the first, no doubt the Legislature is su- 
preme, and may create monopolies which the Crown 
cannot. But let it be recollected, that the very same 
reasons, which emancipated almanacks from the pre- 
rogative in the courts below, equally apply against any 
interference of Parliament. If almanacks be not 
publications of a nature to fall within the legal con- 
struction of prerogative cop) -rights, why should 
Parliament grant a monopoly of them, since it is 
impossible to deny, that, if they contain such 
matters as in policy required the stamp or revision of 
public authority, the exclusive right of printing them 
would have been inherent in the Crown by preroga- 
tive, upon legal principles of executive power, in 
which case an act would not have been necessary to 
protect the charter ? and, it is equally impossible to 
deny, on the other hand, that, if they be not such 
publications a» require to be issued or reviewed by 



46 mk. erskine's speech on the 

Authority, they then stand on the general footing 
of all other printing, by which men in a free country 
Are permitted to circulate knowledge. The bill, 
therefore, is either nugatory, or the patent is void 
and if the patent be void, Parliament cannot set it 
tip again, without a dangerous infringement of the 
general liberty of the press. 

Sir, when I reflect that this proposed monopoly 
is a*rnonopoly in printing, and that it gives, or 
rather continues it to the Company of Stationers, 
— the very same body of men who were the literary 
constables to the Star-chamber to suppress all the 
science and information, to which we owe our free- 
dom, I confess I am at a loss to account for the 
reason or motive of the indulgence : but get the 
right who may, the principle is so dangerous, that 
1 cannot yet consent to part with this view of the 
subject. The bill proposes, that Parliament should 
subject almanacks to the revision of the King’s 
authority, when the Judges of the common law, 
the constitutional guardians of his prerogative, have 
declared that they do not on principle require that 
sanction : — so that your bill is neither more nor less 
than the reversal of a decision, admitted to be wise 
and just. Since as the Court was clearly at liberty 
to have determined the patent to have been good, 
if the principle by which prerogative copies have 
been regulated in other cases had fairly applied to 
almanacks, you , in saying that such principle does 
apply , in fact arraign that legal judgment. God for- 
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bid, Sir, that I should have the indecency to hint, 
that this reasoning concerning public convenience 
and expediency will ever be extended to read) other 
publications more important than almanacks ; bul 
certainly the principle might, with much less vio- 
lence than is necessary to bring them within the 
pale of authority, upon the principle of the bill be- 
fore you, subject the most valuable productions of 
the press to parliamentary regulations, and totally 
annihilate its freedom. 

Is it not, for instance, much more dangerous, 
that the rise and fall of the funds, in this commercial 
nation, should be subject to misrepresentation, than 
the rise or fall of the tides ? — Are not misconstruc- 
tions of the arguments and characters of the Mem- 
bers of this high Assembly more important in their 
consequences, than mistakes in the calendar of those 
wretched saints, which still, to the wonder of all 
wise men, infest the liturgy of a reformed Protestant 
church ? — Prophecies of famine, pestilence, national 
ruin, and bankruptcy, are surely more dangerous 
to reign unchecked, than prognostications of rain or 
dust ; yet they are the daily uncontrolled offspring 
of every private author, and I trust will ever con- 
tinue to be so ; because the liberty of the press con- 
sists in its being subject to no previous restrictions, 
and liable only to animadversion, when that liberty 
is abused. But if almanacks, Sir, are held to be 
such matter of public consequence as to be revised 
by authority, and confined by a monopoly, surely 
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the various departments of science may, on nutch 
stronger principles, be parcelled out among the dif- 
ferent officers of state, as* they were at the first in- 
troduction of printing. There is no telling to what 
such precedents may lead ; — the public welfare was 
the burden of the preambles to the licensing acts ; — 
the most tyrannical laws in the most absolute go- 
vernments speak a kind, parental language to the 
abject wretches, who groan under their crushing 
and humiliating weight ; — resisting therefore a re- 
gulation and supervision of the press beyond the 
rules of the common law , I lose sight of my client, 
and feel that I am speaking for myself, — for every 
man in England. With such a legislature, as I 
have now the honour to address, I confess the evil 
is imaginary — but who can look into the future 
this precedent (trifling as it may seem) may hereafter 
afford a plausible inlet to much mischief, — the pro- 
tection of the law may be a pretence for a mono- 
poly in all books on legal subjects; — the safety of 
the state may require the suppression of histories 
and political writings ; — even philosophy herself may 
become once more the slave of the schoolmen, and 
religion fall again under the iron fetters of tins 
church. 

If a monopoly in almanacks had never existed be- 
fore, and inconveniences had actually arisen from 
a general trade in them, the offensive principle of 
the bill might have been covered by a suitable pre^ 
amble reciting that mischief; but having existed 
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above a century by convicted usurpation, so as to 
render that recital impossible, you are presented 
with this new sort of preamble, in the teeth of 
facts which are notorious. 

[States the preamble of the bill,'] 

First, it recites an exercise and enjoyment under 
the King’s letters patent, and then, without ex- 
plaining why the patent was insufficient for its % own 
protection, it proposes to confer, what had been 
just stated to be conferred already, with this most 
extraordinary addition, “ Any law or usage to the 
contrary notwithstanding Sir, if the letters pa- 
tent were void, they should not have been stated at 
all, nor should the right be said to have been exer- 
cised and enjoyed under them ; — on the other hand, 
if they were valid, there could be no law or usage 
to the contrary, for contradictory laws cannot both 
subsist. This has not arisen from the ignorance or 
inattention of the framer of the bill, for the bill is 
ably and artfully framed ; but it has arisen from the 
awkwardness of attempting to hide the real merits 
of the case. To have preserved the truth, the bill 
must have* run thus : 

Whereas the Stationers' Company and the two 
Universities have , for above a century last past , con- 
trary to law, usurped the right of printing al- 
manacks, in exclusion of the rest of Ilis Majesty's 
faithful people , and hare from time to time harassed 
and vexed divers good subjects of our Lord the King 
VOL. I. E 
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for printing the same, till checked by a late decision 
bf the courts of laic : 

Be it therefore enacted, that this usurpation be 
made legal , and be confirmed to them in future . 

This, Sir, would have been a curiosity indeed, 
and would have made some noise in the House, 
yet it is nothing but the plain and simple truth ; — 
the «bill could not pass, without making a sort of 
bolus of the preamble to swallow it in. 

So much for the introduction of the bill, which, 
ridiculous as it is, has nevertheless a merit not very 
common to the preambles of modern statutes, which 
are generally at cross . purposes with the enacting 
part. Here, I confess, the enacting part closes in to a 
nicety with the preamble, and makes the whole a 
most consistent and respectable piece of tyranny, 
absurdity, and falsehood. 

But the correctness and decency of these publi- 
cations, arc, it seems, the great objects in reviving 
and confirming this monopoly, which the preamble 
asserts to have been hitherto attained by it, since it 
Mates “ that such monopoly has been found to be con - 
“ vemcnl and expedient." But, Sir, is it seriously 
projKJsed by this bill to attain these moral objects by 
vesting, or rather legalizing the usurped monopoly 
in the Universities, under episcopal revision, as for- 
merly ? — Is it imagined that our almanacks are to 
come to us in future, in the classical arrangement of 
Oxford, — fraught with the mathematics and aHro- 
many of Cambridge, — printed with the correct type^ 
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of the Stationers' Company,— and sanctified by 
the blessings of this bishops * ? I beg pardon, 
Sir, but the idea is perfectly ludicrous ; it is noto- 
rious that the Universities sell their right to the Sta- 
tioners' Company for a fixed annual sum, and that 
this act is to enable them to continue to do so. 
And it is equally notorious, that the Stationers’ 
Company make a scandalous job of the bargain, 
and, to increase the sale of almanacks among*the 
vulgar, publish, under the auspices of religion and 
learning, the most senseless absurdities. — I should 
really have been glad to have cited some sentences 
from the one hundred and thirteenth edition of Poor 
Robin's almanack, published under the revision of 
the Archbishop of Canterbury and the Bishop of 
London, — but I am prevented from doing it by a 
just respect for the House. Indeed, I know no 
house — but a brothel, — that could suffer the quo- 
tation. The worst part of Rochester is ladies reading 
when compared with them. 

They are equally indebted to the calculations of 
their astronomers, which seem, however, to be 
made for a more western meridian than London. — 
Plow Monday falls out on a Saturday, — and 
Hilary Term ends on Septuagesima Sunday. In 
short, Sir, their almanacks have been, as every thing 
else that is monopolized must be, — uniform and ob- 

imprimatur of the Archbishop of Canterbury and Bi- 
ihop of London was necessary by the letters patent. 
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stinate in mistake and error, for want of the neces- 
sary rivalry. It is not worth their while to unset 
the press to correct mistakes, however gross and pal- 
pable, because they cannot affect the sale. If the 
moon is made to rise in the west, she may continue 
to rise there for ever. — When ignorance, nonsense, 
and obscenity were thus hatched under the protection 
of a jroyal patent, how must they thrive under the 
wide spreading fostering wings of an act of Parlia- 
ment ; — whereas in Scotland, and in Ireland, where 
the trade in almanacks has been free and unrestrained, 
they have beam eminent for exactness and useful in- 
formation. The act recognises the truth of this re- 
mark, and prohibits the importation of them. 

But, Sir, this bill would extend not only to mo- 
nopolize almanacks, but every other useful informa- 
tion published with almanacks, which render the 
common businesses of life familiar. It is notorious, 
that the various lists and tables, which are portable 
in the pocket, are not saleable without almanacks ; — 
yet all these, Sir, are to be given up to the Sta- 
tioners’ Company, and taken from the public by the 
large words in the bill, of books, pamphlets , or 
papers ; since the booksellers cannot afford to com- 
pile these useful works, which, from their extensive 
circulation, are highly beneficial to trade, and to 
the revenue ol stamps, if they must purchase from 
the Stationers’ Company the almanack annexed to 
them, because the Company must have a prdfit, 
which will enhance their price.—- In short, Sir; Par- 
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liament is going to tear a few innocent leaves out of 
books of most astonishing circulation, and of very ge- 
neral use, by which they will be rendered unsaleable, 
merely to support a monopoly, established in the 
days of ignorance, bigotry, and superstition, which 
has deviated from the ends of its institution, sense- 
less and worthless as they were, and which could 
not stand a moment, when dragged by a public-spi- 
rited citizen, into the full sunshine of a modern 
English court of justice. 

It would be a strange thing, Sir, to see an odious 
monopoly, which could not even stand upon its legs 
in Westminster Ilall, upon the broad pedestal of 
prerogative, though propped up with the precedents, 
which the decisions of judges in darker ages had ac- 
cumulated into law, — it would be a strange thing to 
see such an abuse supported and revived by the Par- 
liament of Great Britain in the eighteenth century, in 
the meridian of the arts, the sciences, and liberty, — 
to sec it starting up among your numberless acts of 
liberal toleration, and boundless freedom of opinion.— 
God torbid, Sir, that at this time of day we should 
witness such a disgrace as the monopoly of a two- 
penny almanack, rising up like a tare among the 
rich fields of trade, which the wisdom of your laws 
has blown into a smiling harvest all around the 
globe. 

But, Sir, I forget mjself; — I have trespassed too 
long upon your indulgence I have assumed a lan- 
guage fitter, perhaps, for the House than for its 



54 MR. erskine’s SPEECH on the 

bar ; I will now therefore confine myself in greater 
strictness to my duty as an advocate, and submit to 
your private justice , that, let the public policy of 
this bill be what it may, the individual, whom I re- 
present before you, is entitled to your protection 
against it. 

Mr. Carnan, the Petitioner, had turned the cur- 
rent of his fortunes into a channel, perfectly open to 
him in law, and which, when blocked up by usurp- 
ation, he had cleared away at a great expense, by 
the decision of one of the highest courts in the 
kingdom. Possessed of a decree, founded too on a 
certificate from the Judges of the common law, — 
was it either weak or presumptuous in an English- 
man to extend his views, that had thus obtained the 
broadest seal of justice? — Sir, he did extend them 
with the same liberal spirit in which he began ; — 
he published twenty different kinds of almanacks, 
calculated for different meridians and latitudes, cor- 
rected the blunders of the lazy monopolists, and, sup- 
ported by the encouragement which laudable industry 
is sure to meet with in a free country, he made that 
branch of trade his first and leading object, — and I 
challenge the framer of this bill (even though he 
should happen to be at the head of His Majesty's 
Government) to produce to the House a single in- 
stance of immorality, or of any mistake or uncer- 
tainty, or any one inconvenience arising to the public 
from this genera] trade, which he had the merit of 
redeeming from a disgraceful and illegal monopoly. — 
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On the contrary, much useful learning has been 
communicated, a variety of convenient additions in- 
troduced, and many egregious errors and super- 
stitions have been corrected. Under such circum- 
stances I will not believe it possible, that Parliament 
can deliver up the honest labours of a citizen of 
London to be damasked and made waste paper ot 
(as this scandalous bill expresses it) by any man or 
body of men in the kingdom. On the contrary, I 
am sure the attempt to introduce, through the Com- 
mons of England, a law so shockingly repugnant to 
every principle, which characterizes the English 
Government, will meet with your just indignation as 
an insult to the House, whose peculiar station in the 
government is the support of popular freedom. For, 
Sir, if this act were to pass, I see nothing to hinder 
any man, who is turned out of possession of his 
neighbour’s estate by legal ejectment, from apphing 
to you to give it him back again by act of Parlia- 
ment. — The fallacy lies in supposing, that the Uni- 
versities and Stationers’ Company ever had a light to 
the monopoly, which they have exercised long. 
The preamble of the hill supposes it, — but, as it i.> a 
supposition in the very teeth of a judgment of law,— 
it is only an aggravation of the impudence of the 
application. 

And now, Mr. Speaker, I retire from your bar, 

I wish I could say with confidence of having pre- 
vailed. — If the wretched Company of Stationers had 
been my only opponents, my confidence bad been 
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perfect j — indeed so perfect, that I should not have 
wasted ten minutes of your time on the subject, but 
should have left the bill to dissolve in its own weak- 
ness : but, when I reflect that Oxford and Cam- 
bridge are suitors here, I own to you I am 
alarmed, and I feel myself called upon to say some- 
thing, winch I know your indulgence will forgive. 
The House is filled with their most illustrious sons, 

i 

who no doubt feel an involuntary zeal for the interest 
of their parent Universities.* — Sir, it is an influence 
so natural, and so honourable, that I trust there is 
no indecency in my hinting the possibility of its ope- 
ration . Yet I persuade m)self that these learned 
bodies have effectually defeated their own interests, 
by the sentiments which their liberal sciences have 
disseminated amongst you ; — their wise and learned 
institutions have erected in your minds the august 
image of an enlightened statesman, which, trampling 
down all personal interests and affections, looks 
steadily forward to the great ends of public and pri- 
vate justice, unawed by authority, and unbiassed by 
favour. 

ft is from thence my hopes for my client revive. — 
If the Universities have lost an advantage, enjoyed 
contrary to law, and at the expense of sound policy 
and liberty, you will rejoice that the courts below 
have pronounced that wise and liberal judgment 
against them, and will not set the evil example of 
reversing it here. But you need not therefore forget, 
that the Universities have lost an advantage, — and 
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if it be a loss that can be felt by bodieis^iso liberally 
endowed, it may be repaired to them by ,the bounty 
of the Crown, or by your own. — It were much 
better that the people of England should pay ten 
thousand pounds a year to each of them, than suffer 
them to enjoy one farthing at the expense of the 
ruin of a free citizen, or the monopoly of a free 
trade *. 


* According to the seasonable hint at the conclusion of tht 
speech, which perhaps had some tv eight in the decision of the 
House to reject the bill, a parliamentary compensation was after- 
wards made to the Universities, and remains as a monument 
erected by a British Parliament to a free press. 
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IIR occasion of the prosecution of Lord George Gor- 
don for High Treason is hut too well remembered ; 
but the general outlines of the extraordinary event 
which led to it, and of the evidence given upon the 
trial, may ne vci tlieless lead to the better understanding 
of the following Speech . 

A hill had been brought into Parliament , the session 
of 1778, by Sir George Saville , one of the most up- 
right men which perhaps any age or country ever pro- 
duced, to relieve the Roman Catholic subjects of Eng- 
land from some of the penalties they were subject to, 
by an act passed in the eleventh and twelfth year of 
King William the Third , an act supposed by many 
to have originated in faction, and which at all events , 
from many important changes, since the time of its 
enactment , had become unnecessary , and therefore un- 
just. 

On the passing of this bill , which required a test 
of fidelity from the Roman Catholics who claimed its 
protection, many persons of that religion, and of the 
first families and fortunes in the kingdom, came forward 
with the most zealous professions of attachment tq the 
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Government, so that the good effects of the indulgence 
were immediately felt ; and hardly any murmur from 
any quarter was heard , This act of Sir George Saville 
did not extend to Scotland ; but in the next winter it 
was proposed by persons of distinction in that country, 
to revise the penal laws in force against the Catholics of 
that kingdom : at least a report prevailed of such in - 
tent toil. This produced tumults in Edinburgh , in 
which some Popish chapels and mass -houses were de- 
stroyed, and the attempt to extend the Statute to North 
Britain was given up , 

Upon this occasion a great number of Protestant 
societies were formed in Scotland , and the memorable 
one in London was soon afterwards erected under the 
name of the Protestant Association, Large subscrip- 
tions were raised in different parts of the kingdom , a 
secretary was publicly chosen, and correspondences set 
on foot between the different societies in England and 
Scotland, for the purpose of petitioning Parliament to 
repeal Sir George Saville' s act, which was rep> esented 
at these meetings, and branded in their var ious pub- 
lications, as big with danger to the constitution , both 
of church and state. 

In the month of November 1779 , Lord George 
Gordon, youngest brother of His Grace the Duke of 
Gordon , and at that time a member of the House of 
Commons, was unanimously invited to become president 
of the London Association, where he afterwards regu- 
larly attended till the catastrophe of 1780 , when he 
was committed to the Tower , 


4 
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The object of the Protestant dissociation was to pro- 
cure a repeal of the act of Parliament by petition , 
as appears from all their resolutions, which were pub- 
licly printed and distributed \ without arty interruption 
from the magistracy for many months together ; and al- 
though it was undoubtedly meanly by the numbers and 
zeal of the petitionersy that Parliament should feel 
the propriety of repealing the act , and even an alarm 
of prudence in refusing to yield to the solicitation of 
multitudes , not numbered , nor capable of numeration ; , 
yet in all probability Mr. Erskine was justified by the 
real facty when he asserted that the idea of absolute 
force and compulsion, by armed violence, never* 
was in the contemplation of the Prisoner , or of any 
who afterwards attended him on the memorable second 
of June . So certain is it that the destinations of mobs 
may not be dictated by their leaders , or even known to 
themselves ; a truth which highly enhances the guilt 
of assembling them. 

After the opening of the Attorney General , the case 
for the Crown was introduced by the evidence of l Di- 
li am Hay, who had attended the meetings of the Pro- 
testant Association , and who swore that the Prisoner 
announcedy that the associated Protestants amounted to 
above forty thousand persons , and directed them to 
assemble on Friday the 2d of June , in four separate 
colurrms or divisions , dressed in their best clothes , with 
blue cockades as a badge of distinction. The witness 
further swore , that the Prisoner declared that the 
King had broken his coronation oath ; and he also spoke 
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to his attendance at the House of Commons on the 2 d of 
June , and his exhortation to the multitude in the lobby 
to adhere to so good and glorious a cause ; for though 
there was little hope from the House of Common s % they 
would meet with redress from their mild and gracious 
Sovereign . Mr, Hay also spoke to the burning of the 
different mass- houses ; ami, upon his cross-examination , 
appeared to have been ui every quarter where mischief 
was clmrmllirrg. This gentleman zvas very ably cross- 
examined by Mr. Kenyon, afterwards Lord Kenyon , and 
the result of it appears at large in the following Speech , 
where much reliance was placed on it by Mr. Er shine, 
in discredit of the witness, and in protection of the 
Prisoner . It zvas aj Ur wards' proved by Mr. Anshu- 
ther , M. P. that the Prisoner at Coach maker s' Hall, 
where the Association assembled , desired the whole 
body to meet him on the id of Jane, to go up zvith 
the petition, declaring, that , rj there zvas one less than 
twenty thousand men, he would not present it, but that 
they must fun! another president, as he zvould have no - 
thing to do with them: that he t recommended temperance 
and firmness, by which he sad the Scotch had carried 
their point, and added , that he did not mean them to go 
into any danger zvhich he zeould not share , as he would 
go to death for the Protestant cause. Mr. Ansi rather 
j art her proved the Prisoners directions zvith regard to 
the order of the assembling, and his conduct in the 
Lbby of the House of Commons, viz. that he told 
4k them they zvere called a mob in the House , but that 
“ they zvere peaceable petitioners ; that he had no doubt 
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st His Majesty would send to his Ministers to repeal the 
“ act when he saw the confusion it created P He fur - 
ther ft oved, that several people called to Lord George , 
and asked him whether he desired them to disperse , to 
which he replied “ You are the best judges of what 
“ you ought to do — but 1 will tell you how the matter 
•* stands. — The House are going to , divide upon 
‘‘ the question, whether your petition shall be taken into 
“ consideration now or on Tuesday. There ar\ for 
“ taking it into consideration now , only myself and six 
“ or seven others, lj it is not taken into consideration 
“ now , your petition may be lost ; to-morrow the House 
“ dots not meet , Monday is the King's birth- day, and 
“ upon Tuesday the Parliament may be dissolved or 
“ prorogued." The multitude in the avenues of the 
Houses of Parliament, and the consequent clamour and 
obstruction, it seems , continued after this. Mr. Anslru- 
thtr gave this evidence \-:ith great coolness and preci- 
sion \ and it appears jiom the printed trial , that the 
Prisoner s Counsel thought it prudent to avoid any cross- 
examination of him. 

jMr. Bowen, the Chaplain of the House of Com- 
mons, proved, that the Prisoner told the multitude that 
Mr. Rous had just moved, that the civil power should 
be sent jor , but that they need not mind it ; — they had 
only to keep themselves cool and steady. The Chaplain 
further stated, that he had advised Lord George to 
disperse them , and told him that he had heard in the 
lobby that they would go if he desired it . That the 
Prisoner then addressed them from the gallery, advising 
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them to be quiet and steady ; — that His Majesty was a 
gracious Sovereign, and when he heard that the people 
miles round were collecting , he would send his Minis- 
ters private orders to repeal the hill ; that an attempt 
had been made to introduce a bill into Scotland ; that 
the Scotch had no redress till they pulled down 
the mass-houses ; that then Lord Weymouth sent 
them official assurances that the act should not ex- 
tend to them. That he then advised them to be quiet 
and peaceable , and told them to beware of evil-minded 
persons \ who would mix among them and entice them 
to mischief the blame of which would be imputed to them . 
That somebody in the lobby then asked the Prisoner if 
it was not necessary for them to retire ; and that he an- 
swered, “I Will tell you how it is: The question was put; 
“ 1 moved that your petition should be taken into comi- 
“ deration to-night . Jt was clearly against you , but 
“ I insisted upon dividing the House — No division 
“ CAN TAKE PLACE WHEN YOU ARE THERE*; 
“ RUT TO GO OR NOT, I LEAVE TO YOURSELVES.” 
The Chaplain then said , that the Prisoner laid hold 
of his gown, and presented him to the people as the 
clergyman of the House of Commons, saying, u Ask 
(t him his opinion of the Popish Bill,” to which he an - 
swet cd, that the only answer he would give was, that 
all the consequences which might arise from that night 
would be entirely owing to him ; to which the Prisoner 
made no reply, but went into the House; and when 

* On a division one part of the House go forth into the lobbj. 
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the Speaker went in, there were cries of “ Repeal, 
“ Repeal” 

Mr , Joseph Pearson , the Door-keeper of the House 
of Commons , was also examined for the Crown . He 
proved the presence of the mob, and their cries of u No 
“ Popery ,” and lt Repeal, Repeal ” — dnd with 
respect to Lord George Gordon himself, he said that his 
Lordship came to the door two or three times, sayjng , 
he would come out and let them know what was going 
on, — that they had a good cause, and had nothing to 
fear, — that Sir Michael Le Fleming had spokem for 
them like an angel. The witness added, that as they 
crowded upon him he called oat, “ For God s sake, Gen • 
u ilemen, keep ftom the door,” That the Prisoner put 
his hand out, waving it, and said, “ Pray, Gentlemen, 
“ make what room you ran,' — Your cause is good, and 
u you have nothing to fear,” Other witnesses were ex- 
amined to what passed in the lobby, the material sub- 
si anee of whose testimony the Editor has extracted from 
the printed trial. The rest of the evidence went to 
prove those scenes of disorder and violence , which are 
rut too well remembered without narration. 

In the course of the evidence for the Crown respect- 
ing the riots and buntings in London, a paper was 
produced by Richard Pond , a witness, who swore that, 
hearing his house was to be pulled down, he applied to 
the Prisoner for a pr o tec l ion, which he presented to 
hint in the following words , and which was signed by 
the Prisoner : 


t*OL, i. 


F 
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cc All true friends to ‘Protestants , I hope, will be 
<( particular , and do no injury to the property of any 
“ true Protestant, / <2;;/ well assured the pito- 
<c prietor* of this house is a staunch and worthy 
“ friend to the cause . 

“ G. Gordon.” 

The Attorney General was also in possession of some 
letters and papers , which Mr . Dingwall , <2 jeweller , 
mzr called to establish \ but he said he was not suffi- 
ciently acquainted with Lord George's hand to prove 
them. 

On the whole of the evidence , the Counsel for the 
Crown contended , that the Prisoner , />y assembling the 
multitude round the Houses of Parliament , to enforce 
their purposes by violence and numbers , or even to 
overawe, and intimidate the Legislature in their deli- 
berations, was a levying of war against the King in 
his realm , within the statute of treasons of the twenty - 
fifth of Edward the Third ; a doctrine which was 
fully confirmed by the Court ; and they concluded with 
contending that the overt acts established by the evidence 
were the only means , hy which the Prisoner's traitorous 
purposes could possibly be proved. On the close of the 
evidence for the Crown , the * late Lord Kviyon, then 
Mr. K envon, senior Counsel for the Prisoner, addressed 
the Jury in a speech of much ability and judgment, and, 
according to usual prat lice, should then have been foU 


* The tenant was a C.nholi. 
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hived by Mr. Er shine , before the examination of the 
Prisoner s witnesses : but it up fears from the printed 
trial , that Mr. Ershine claimed the t ight of reserving 
his address to the Jur y till after the final close of the 
whole evidence on both sides , which he said was matter 
of great privilege to the Prisoner , and for which he 
stated that there was a precedent , the protection of 
which he should insist upon for his Client. This being 
assented to by the Cou/t } eleven or twelve witnesses 
were called on the fait of the Prisoner , the great object 
of whose examinations was to negative the conclusions 
drawn by the C/own ftom the evidence laid before the 
Jury . For this purpose the different expressions culled 
out from the proceedings at Coachmakers * Half and 
the lobby of the House of Commons , were contrasted 
with the general tenour of the Prisoner s behaiiour from 
his first becoming President of the Protestant Associa- 
tion. 

The Rev. Mr. Middleton , a member of the Associa- 
tion , was the fust witness : he said he had watched all 
his conduct , and declared tint he appeared animated 
with the greatest loyally to the King, and attachment to 
the Constitution ; — that nothing in any of his speeches at 
the Association contained any expressions disloyal or im- 
proper , nor tended directly or indirectly to a repeal of 
the Bill by force ; — that he expressed the lociade to 
be only a badge to prevent disorderly people from mixing 
in the procession of the Association ; — that he desired them 
not to carry even sticks , and begged that riotous persons 
might be delivered up to the constables. Si vend other 
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witnesses were examined to the same effect as Mr. Mid- 
dleton y particularly Mr. Evans an eminent Surgeon , 
who swore that he saw Lord George in the centre of one 
of the divisions in Saint George's Fields , and that it 
appeared at that time from his conduct and expressions , 
that-, to prevent all disorder , his wish was not to he at- 
tended across the bridge by the multi hide. This evidence 
was confirmed by several other respectable witnesses ; and 
it appeared also , that the bulk of the people in the lobby , 
and in Palace Yard, were not members of the As- 
sociation) but idlers , vagabonds , and pickpockets , who 
had put cockades' in their hats and joined the Associa- 
tion in their progress . This fact was particularly es- 
tablished by the evidence of Sir Philip Jennings Gierke , 
who said that the people assembled round the House of 
Commons were totally different , both in appearance and 
behaviour *, from the members of the Association who 
were assembled by the Prisoner *, and who formed the 
original procession to carry tip the Petition. 

The Earl of Lonsdale ( then Sir James Love liter) 
was also examined for the Prisoner , and sivore that he 
carried Lord George and Sir Philip Jennings Clerke 
from the House of Commons ; that the carriage was 
surrounded with great multitudes , vcho inquired of Lord 
George the' fate of the Petition , who answered , that 
it veas ttricer tain , and earnestly entreated them to retire 
to their homes and be quiet. 

On the close of the evidence , which was about mid- 
night) Mr. Er shine rose, and addressed the Jury in the 
following Speech . The Solicitor General replied , and 
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the Jury , after being charged by the venerable Earl of 
Mansfield , then Chief Justice , retired to deliberate . 
They returned into Court about three in the morning, 
and brought in a verdict Not Guilty, which was re- 
peated from mouth to mouth to the uttermost extremities 
of London , by the multitudes which filled the streets . 

The Editor , though he forbears from observing upon 
the argument she has collected , cannot forbear remarking, 
that the great feature of the following Speech is, that it 
combated successfully the doctrine of constructive trea- 
sons, a doctrine highly dangerous to the public freedom. 

It is recorded of Dr, Johnson, that he expressed his 
satisfaction at the acquittal of this nobleman on that prin- 
ciple, “ / am glad," said he, “ that Lord George 
“ Gordon has escaped, rather than a precedent should 
“ be established of hanging a man for constructive 
“ treason 


* Boswell’s Life of Johnson. 
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GENTLEMEN OF THE JURY, 

Mr. Kenyon * having informed the 
Court that we propose to call no other witnesses, it 
is now my duty to address inyself to you, as counsel 
for the noble Prisoner at the bar, the whole evidence 
being closed ; — I use the word closed, because it is 
certainly not finished, since I have been obliged to 
leave the place in which I sat, to disentangle myself 
from the volumes of men’s names, which lay there 
under my feet, whose testimony, had it been necessary 
for the defence, would have confirmed all the facts 
that are already in evidence before you. 

Gentlemen, I feel myself entitled to expect, both 
from you* and from the Court, the greatest indul- 
gence and attention ; — I am, indeed, a greater ob- 

* \ftenvnrds Lord Kenyon, and Chief Justice of the Court of 
King’s Bondi. 

Mr. Erskine sat originally in the front row, under which there 
wvie immense piles of papers; and he retired back, before he 
began to address the Jury. 
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ject of your compassion, than even my noble friend 
whom I am defending. — He rests secure in con- 
scious innocence, and in the well-placed assurance, 
that it can suffer no stain in your hands : — not so 
with me ; — I stand up before you a troubled, I am 
afraid a guilty man, in having presumed to accept of 
the awful task, which I am now called upon to 
perform ; — a task, which my learned friend •who 
spoke before me, though he has justly risen by ex- 
traordinary capacity and experience, to the highest 
rank in his profession, has spoken of with that dis- 
trust and diffidence, which becomes every Christian 
in a cause of blood. If Mr. Kenyon has such feel- 
ings, think what mine must be. — Alas ! Gentlemen, 
who am I ? — a young man of little experience, unused 
to the bar of criminal courts, and sinking under the 
dreadful consciousness of my defects. I have how- 
ever this consolation, that no ignorance nor inat- 
tention on my part, can possibly prevent you from 
seeing, under the direction of the Judges, that the 
Crown has established no case of treason. 

Gentlemen, I did expect, that the Attorney 
General, in opening a great and solemn state 
prosecution, would have at least indulged the 
advocates for the Prisoner with his notions on the 
law, as applied to the case before you, in less 
general terms. It is very common indeed, in little 
civil actions, to make such obscure introductions by 
"ay of trap ; — but in criminal cases, it is unusual and 
unbecoming ; because the right of the Crown to 
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reply, even where no witnesses are called by the 
Prisoner, gives it thereby the advantage of replying, 
without having given scope for observations on the 
principles of the opening, with which the reply must 
be consistent. 

One observation he lias, however, made on the 
subject, in the truth of which I heartily concur, viz. 
That* the crime, of which the noble person at your 
bar stauds accused, is the very highest, and most 
atrocious that a member of civil life can possibly 
commit; because it is not, like all other crimes, 
merely an injury to society from the breach of some 
of its reciprocal relations, but is an attempt utterly 
to dissolve and destroy society altogether . 

In nothing therefore ia the wisdom and justice of 
our laws so strongly and eminently manifested, as 
in the rigid, accurate , cautious , explicit , unequivocal 
definition of what shall constitute this high offence ; — 
for, high treason consisting in the breach and disso- 
lution of that allegiance, which binds society together, 
if it were left ambiguous, uncertain, or undefined, 
all the other laws established for the personal security 
of the subject would be utterly useless ; — since thit> 
offence, which, from its nature, is so capable of 
being created and judged of, by rules of political expo 
diency on the spur of the occasion, would be a rod 
at will to bruise the most virtuous members of the 
community, whenever virtue might become trouble- 
some or obnoxious to a bad government. 

Injuries to the persons and properties of our neigh- 
2 
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hours, considered as individuals, which are the sub- 
jects of all other criminal prosecutions, are not only 
capable of greater precision, but the powers of the 
state can be but rarely interested in straining them, 
beyond their legal interpretation ; — but if treason , 
where the government itself is directly offended, 
were left to the judgment of its ministers, without 
any boundaries, — nay, without the most broad ^ dis- 
tinct, and inviolable boundaries marked out bylaw, — 
there could be no public freedom, — and the condi- 
tion of an Englishman would be no better than a 
slave's at the foot of a Sultan ; since there is little 
difference whether a man dies by the stroke of a 
sabre, without the forms of a trial, or by the most 
pompous ceremonies of justice, if the crime could 
be made at pleasure by the state to fit the fact that 
was to be tried. 

Would to (rod, Gentlemen of the jury, that this 
were an observation of theory alone, and that the 
page of our history was not blotted with so many 
melancholy disgraceful proofs of its truth ! — but these 
proofs, melancholy and disgraceful as they are, have 
become glorious monuments of the wisdom of our 
fathers, and ought to be a theme of rejoicing and 
emulation to u>. For from the mischiefs constantly 
arising to the state from every extension of the an- 
cient law of treason, the ancient law of treason has 
been always restored, and the constitution at dif- 
ferent periods washed clean,— -though unhappily with 
the blood of oppressed and innocent men. 
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When I speak of the ancient law of treason, I 
mean the venerable statute of King Edward the 
Third, on which the indictment you are now trying, 
is framed; — a statute made, as its preamble sets forth, 
for the more precise definition of this crime, which 
had not, by the common law, been sufficiently ex- 
plained ; and consisting of different and distinct 
members, the plain uncxlended Idler of which was 
thought to be a sufficient protection to the person 
and honour of the sovereign, and an adequate secu- 
rity to the laws committed to his execution. 1 
shall mention only two of the number, the others 
not being in the remotest degree applicable to the 
present accusation. 

To compass, or imagine the death of the King ; such 
imagination, or purpose of the mind (visible only to 
its great Author), being manifested by some open act ; 
an institution ubvioudy directed, not only to the se- 
curity of his natural person, but to the stability of 
the government ; the life of the prince being so in- 
terwoven with the constitution of the state, that an 
attempt to destroy the one, is justly held to be a 
rebellious conspiracy against the other. 

Secondly, which i> the crime charged in the in- 
dictment, To lei if nar against him in his realm ; — a 
term that one would think could require no explana- 
tion, nor admit of any ambiguous construction 
amongst men, who are willing to read law r s according 
to the plain signification of the language, in which 
they are written ; but which has nevertheless been an 
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abundant source of that constructive cavil, which 
this sacred and valuable act was made expressly to 
prevent. The real meaning of this branch of it, as 
it is bottomed in policy, reason, and justice, — as it is 
ordained in plain unambiguous words, — as it is con- 
firmed by the precedents of justice, and illustrated 
by the writings of the great lights of the law, in dif- 
ferent ages of our history, — I shall, before J[ sit 
down, impress upon your minds as a safe, unerring 
standard, by which to measure the evidence you have 
heard. At present I shall only say, that far and wide 
ns judicial decisions have strained the construction 
of levying war, beyond the warrant of the statute, to 
the discontent of some of the greatest ornaments of 
the profession, they hurt not me ; — as a citizen 1 may 
disapprove of them, — but as advocate for the noble 
person at your bar, I need not impeach their au- 
thority ; because none of them have said more than 
this, — that war may be levied against the King in his 
realm, not only by an insurrection to change, or to 
destroy the fundamental constitution of the govern- 
ment itself by rebellious war, but, by the same war, to 
endeavour to suppress the execution of the laws it 
has enacted, or to violate and overbear the protec- 
tion they afford, not to individuals (which is a pri- 
vate wrong), hut to any general class or description 
of the community, by premeditated open acts 

OK VIOLENCE, HOSTILITY, AND FORCE. 

Gentlemen, I repeat these words, and call so- 
lemnly on the Judges to attend to what I say, and to 
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contradict me if I mistake the law , — by premedi- 
tated, OPES ACTS OF VIOLENCE, HOSTILITY, AND 
force; — nothing equivocal;— nothing ambiguous;-— 
no intimidations, or overawings, which signify no- 
thing precise or ccrtaiu, because what frightens one 
inan, or set of men, may have no effect upon ano- 
ther; — but that which compels and coerces; — open 

VIOLENCE AND FORCE. 

Gentlemen, this is not only the whole text, but, 
1 submit it to the learned Judges, under whose cor- 
rection I am happy to speak, an accurate explana- 
tion of the statute of treason, as far as it relates to 
the present subject, taken in its utmost extent of ju- 
dicial construction, and which you cannot but see 
not only in its letter, but in its most strained signi- 
fication, is confined to acts which immediately , — 
openly,— and unambiguously , strike at the very root 
and being of government, and not to any other of- 
fences, however injurious to its peace. 

Such were the boundaries of high treason marked 
out in the reign of Edward the Third ; and as often 
as the vices of bad princes, assisted by weak submis- 
sive parliaments, extended state offences beyond the 
strict letter of that act, so often the virtue of better 
princes and wiser parliaments brought them back 
tgaiu. 

A long list of new treasons, accumulated in the 
retched reign of Richard the Second, from which 
:o use the language of the act that repealed 
cm) “ no man knew what to do or say for doubt 
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“ of the pains of death/’ were swept away in the first 
year of Henry thfe Fourth, his successor ; and many 
more, which had again sprung up in the follow- 
ing distracted arbitrary reigns, putting tumults and 
riots on a footing with armed rebellion, were again 
levelled in the first year of Queen Mary, and the 
statute of Edward made once more the standard ol 
treasons. The acts indeed for securing His present 
Majesty’s illustrious house from the machinations of 
those very Papists, who are now so highly in favour , 
have since that time added to the list ; but these not 
being applicable to the present case, the ancient sta- 
tute is still our only guide ; which is so plain and 
simple in its object, so explicit and correct in its 
terms, as to leave no room for intrinsic error ; and 
the wisdom of its authors has shut the door against 
all extension of its plain letter; declaring in the 
very body of the act itself, that nothing out of that 
plain letter should be brought within the pale of 
treason by inference or construction, but that, if any 
such cases happened, they should be referred to the 
Parliament. 

This wise restriction has been the subject of much 
justeulogium by all the most celebrated writers on the 
criminal law of England. Lord Coke says, — The 
Parliament that made it was on that account called 
Benedictum or Blessed: and the learned and vir- 
tuous Judge Hale, a bitter enemy and opposer of con- 
structive treasons, speaks of this sacred institution 
with that enthusiasm, which it cannot but inspire in 
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the breast of every lover of the just privileges of 
mankind. 

Gentlemen* in these mild days, when juries are 
•o free, and judges so independent, perhaps all these 
observations might have been spared as unnecessary; — 
but they can do no harm ; and this history of trea- 
son, so honourable to England, cannot (even imper- 
fectly as I have given it) be unpleasant to English- 
men. At all events, it cannot be thought an inap- 
plicable introduction to saying, that Lord George 
Gordon, who stands before you indicted for that 
crime,— is not,— cannot be guilty of it, unless he has 
levied war against the King in his realm, contrary 
to the plain letter, spirit, and intention of the act of 
the twenty-fifth of Edward the Third ; to be ex- 
tended by no new or occasional constructions , — to be 
strained by no fancied analogies , — to be measured by 
no rules of political expediency, — to be judged of 
by no theory , — to he determined by the wisdom of no 
individual , however wise , — but to be expounded by the 
simple , genuine lkttjse of the law . 

Gentlemen, the only ovcit act charged in the in- 
dictment is — the assembling the multitude, which 
we all of us remember went up with the petition pf 
the associated Protestants on the second day of kvst 
June; and in addressing myself to a humane and 
sensible jury of Englishmen, sitting in judgment 
on the life of a fellow-citizen, more especially 
under the direction of a Court so filled as this, is, I 
I need not remind you, that the purpose \ 
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of that multitude, as originally assembled on 
that day, and the purposes and acts of him who 
assembled them , are the sole objects of investiga- 
tion ; and that all the dismal consequences which 
followed, and which naturally link themselves with 
this subject in the firmest minds, must be altoge- 
ther cut off, and abstracted from your attention, — 
further than the evidence warrants their admission . 
Indeed, if the evidence had been coextensive with 
these consequences ; — if it had been proved that the 
same multitude, under the direction of Lord George 
Gordon , had afterwards attacked the Bank, — broke 
open the prisons, — and set London in a conflagra- 
tion, I should not now be addressing you. — Do me 
the justice to believe, that I am neither so foolish as 
to imagine I could have defended him, nor so pro- 
fligate as to wish it if I could. But when it has ap- 
peared, not only by the evidence in the cause, but by 
the evidence of the thing itself,— by the issues .of 
life, which may be called the evidence op 
Heaven, that these dreadful events were either en- 
tirely unconnected with the assembling of that mul- 
titude to attend the petition of the Protestants, or, at 
the very worst, the unforeseen, undesigned, un- 
abetted, and deeply regretted consequences of it, I 
confess the seriousness and solemnity of this trial sink 
and dwindle away. Only abstract from your minds 
*11 that misfortune, accident, and the wickedness of 
Others have brought upon the scene j-^aqd the causa 
requires no advocate. When I say that it requires 
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tto advocate, I mean that it requires no argument 
to screen it from the guilt of treason. For though 
I am perfectly convinced of the purity of my noble 
friend’s intentions, yet I am not bound to defend his 
prudence,, nor to set it up as a pattern for imitation ; 
since you are not trying him for imprudence, for in- 
discreet zeal, or for want of foresight and precau- 
tion^ — but for a deliberate and malicious predetermi- 
nation to overpower the laws and government of his 
country* by hostile, rebellious force. 

The indictment therefore first charges, that the 
multitude, assembled on the 2d of June, “ were 

“ ARMED AND ARRAYED IN A WARLIKE MANNER*.” 

which indeed, if it had omitted to charge, we 
should not have troubled you with any defence at all, 
because no judgment could have been given on so 
defective an indictment ; for the statute never meant 
to put an unarmed assembly of citizens on a footing 
with armed rebellion ; and the crime, whatever it 
is, must always appear on the record to warrant the 
Judgment of the Court. 

It is certainly true, that it has been held to be mat- 
ter of evidence, and dependent on circumstances, 
what numbers, or species of equipment and order, 
though not the regular equipment and order of sol- 
diers, shall constitute an army, so ns to maintain the 
averment in the indictment of a warlike array ; and 
likewise, what kinds of* violence, though not 
pointed at the King’s person, or the existence of the 
government, shall be construed to be war against 
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the King. But as it has never yet been maintained 
in argument, in any Court of the kingdom, or even 
speculated upon in theory, — that a multitude, without 
either weapons offensive or defensive of any sort or 
kind, and yet not supplying the want of them by such 
acts of violence, as multitudes sufficiently great can 
achieve without them, was a hostile array within 
the statute; — as it has never been asserted by jthe 
wildest adventurer in constructive treason, that a 
multitude,— armed with nothing, — threatening no- 
thing,— and doing nothing, was an army levying 
war ; I am entitled to say, that the evidence tjpes not 
support the first charge in the indictment ; but that, 
on the contrary, it is manifestly false : — false in the 
knowledge of the Crown, which prosecutes it ; — false 
in the knowledge of every man in London, who was 
not bed-ridden on Friday the 2d of June, and who 
saw the peaceable demeanour of the associated Pro- 
testants. 

But you will hear, no doubt, from the Solicitor 
General (for they have saved all their intelligence for 
the reply) that fury supplies arms furor arma mi - 
nistrat ; — and the case of Damaree will, I suppose, be 
referred to ; where the people assembled, had no 
banners or arms, but only clubs and bludgeons : yet 
the ringleader, who led them on to mischief, was 
adjudged to be guilty of high treason for levying 
war. This judgment it is not my purpose to im- 
peach, for I have no time for digression to points 
that do not press upon me. In the case of Damaree, 

VOL. 1. G 
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ttfe mob, though not regularly armed, were provided 
with such weapons as best suited their mischievous de- 
signs: — their designs were, besides, open and avowed, 
and all the mischief was done that could have been 
accomplished, if they had been in the completest 
armour: — they burnt Dissenting meeting-houses pro- 
tected by law, and Damarce was taken at their 
head, in flagrante delicto , with a torch in his hand 
not only in the very act of destroying one of them, 
but leading on his followers, in person , to the avowed 
destruction of all the rest. There could therefore be 
no doubt of his puqiose and intention, nor any great 
doubt that the perpetration of such purpose was, from 
its generality, high treason, if perpetrated by such a 
force, as distinguishes a felonious riot from a trea- 
sonable levying of war. The principal doubt there- 
fore in that case was, whether such an unarmed 
riotous force was war, within the meaning of the sta- 
tute ; and on that point very learned men have dif- 
fered ; nor shall I attempt to decide between them, 
bemuse in this one point they all agree. Gentlemen , 
] beseech you to attend to me here, J say on this 
point they all agree ; that it is the intention of 
assemcling them, which forms the guilt of treason ; 
I will give it you in the words of high authority, 
the learned Foster; whose private opinions will, 
no doubt, be pressed upon you as doctrine and law, 
and which if taken together, as ^11 opinions ought 
to be, and not extracted in smuggled sentences to 
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serve a shallow trick, l am contented to consider 
authority. 

That great Judge, immediately after supporting tl# 
case of Damaree, as a levying war within the statute, 
against the opinion of Hale, in a similar case, viz. the 
destruction of bawdy-houses, which happened in his 
time, says, “The true criterion therefore seems to be 
“ — quo animo did the parties assemble? — with what 
“ intention did they meet ?'* 

On that issue, then, by which I am supported by 
the whole body of' the criminal law of England;— 
concerning which . there are no practical precedents 
of the Courts that clash, nor even abstract opinions 
of the closet that differ, I come forth with boldness 
to meet the Crown; for even supposing thit 
peaceable multitude, — though not hostiluly arrayed,—* 
though without one species of weapon among them, — 
though assembled without plot or disguise by a public 
advertisement, exhorting, nay commanding peace, 
and inviting the magistrates to be present to resto e 
it, if broken : — though composed of thousands who 
are now standing around yon, unimpeached and 
nnreproved, yet who arc all principals in treason, if 
such assembly was treason ; supposing, I say, this mul- 
titude to be nevertheless an army within the statute, 
still the great question would remain behind, on 
which the guilt or innocence of the accused must 
singly depend, and which it is your exclusive pro- 
vince to determine: — namely, whether they were as- 
sembled by my noble Client, for the traitorous purpose 
G 2 
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charged in the indictment ?— For war must not only 
be levied, but it must be levied against the King 
in his realm, i. e . either directly against his person 
to alter the constitution of the government, of 
which he is the head, or to suppress the laws, com- 
mitted to his execution, by rebellious force. 
You must find that Lord George Gordon assembled 
these- men with that traitorous intention: — you must 
find not merely a riotous illegal petitioning not a tu- 
multuous, indecent importunity to influence Par- 
liament, — not the compulsion of motive, from seeing 
so great a body of people united in sentiment and 
clamorous supplication, — but the absolute, une- 
quivocal COMPULSION OF FORCE, FROM THE HOS- 
TILE ACTS OF NUMBERS UNITED IN REBELLIOUS 
CONSPIRACY AND ARMS. 

This is the issue you are to try : for crimes of all 
denominations consist wholly in the purpose of the 
human will producing the act : Actus non fucit 
reum nisi mens sit rca. — The act does not constitute 
guilt, unless the mind be guilty. This is the great 
text from which the whole moral of penal justice 
is deduced : it stands at the top of the criminal 
pge, throughout all the volumes of our humane 
and sensible laws, and Lord Chief Justice Coke, 
whose chapter on this crime is the most authori- 
tative and masterly of all his valuable works, ends 
almost every sentence with an emphatical repetition 
pf it. 



TRIAL OF LOJRD GEORGE CORDofc. tfc 

The indictment must charge an open ady be- 
cause the purpose of the mind, which is the 
object of trial, can only be known by actions ; or, 
again to use the words of Foster, who has ably and 
accurately expressed it, “ the traitorous purpose is 
“ the^ treason^ the overt act, the means made use 
“ of to effectuate the intentions of the heart.”—* 
But why should I borrow the language of Foster, 
or of any other man, when the language of the in- 
dictment itself is lying before our eyes i What does 
it say ? Does it directly charge the overt act as in 
itself constituting the crime ?— No.— It charges that 
the Prisoner “ maliciously and traitorously did com* 

“ pass, imagine, and intend to raise and levy ivar and 
'< rebellion against the King — this is the malice 
prepense of treason i and that to fulfil and bring to 
effect such traitorous compassings and intentions , 
he did, on the day mentioned in the indictment, 
actually assemble them, and levy war and rebellion 
against the King. Thus the law, which is made to 
correct and punish the wickedness of the heart, and 
not the unconscious deeds of the body* goes up to 
the fountain of human agency, and arraigns the 
lurking mischief of the soul, dragging it to light by 
the evidence of open acts. The hostile mind is the 
crime ; and, therefore, unless the matters which are 
in evidence before you, do beyond all doubt or pos- 
sibility of error, convince you that the Prisoner is a 
determined traitor in his heart , he is not guilty,. 

’ It is the same principle which creates all the va- 
Q 3 
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rious degrees of homicide, from that which is ex- 
cusable, to the malignant guilt of murder. — The 
fact is the same in all, — the death of the man is 
the imputed crime ; but the intention makes all 
the difference; and he who killed him is pro- 
nounced a murderer, — a single felon, — or only an un- 
fortunate man, as the circumstances, by which his 
mind is deciphered to the jury, show it to have 
been cankered by deliberate wickedness, or stirred 
up by sudden passions. 

Here an immense multitude was, beyond all 
doubt, assembed on the second of June ; but whether 
HE that assembled them lx? guilty of high treason, 
of a high misdemeanour, or only of a breach of the 
act of King Charles the Second against tumultuous 
petitioning (if such an act still exists), depends 
wholly upon the evidence of his purpose in assem- 
bling them, — to he gathered by you, and by you alone , 
from the whole tenour of his conduct ; — and to be 
gathered not by inference or probability , or reason- 
able presumption , but in the words of the act, prove- 
ably ; — that is, in the full unerring force of demon- 
stration. You are called upon your oaths to 
f say, not whether Lord George Gordon assembled 
the multitudes in the place charged in the indict- 
ment, for that is not denied ; but whether it ap- 
pears by the facts produced in evidence for the 
Crown, when confronted with the proofs which We 
have laid before you, that he assembled them in 
hostile array , and with a hostile mind , to take the 
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laws into his own hands by main force , and to dis- 
solve the constitution of the government, unless his 
petition should be listened to by Parliament . 

That it is your exclusive province to determine 
The Court can only tell you what acts the law, 
in its general theory, holds to be high treason, 
on the general assumption, that such acts proceed 
from traitorous purposes : but they must leave it to 
your decision, and to yours alone, whether the a$s 
proved appear, in the present instance, under all the 
circumstanced, to have arisen from the causes which 
form the essence of this high crime. 

Gentlemen, you have now heard the law of 
treason ; first in the abstract, and secondly as, it 
applies to the general features of the case r and you 
have heard it with as much sincerity as if I had 
addressed you upon my oath from the bench where 
the Judges sit. I declare. to you solemnly, in the 
presence of that great Being, at whose bar we must 
all hereafter appear, that I have used no one art of 
an advocate, but have acted the plain unaffected 
part of a Christian man, instructing the consciences 
of his fellow-citizens to do justice. If. I have de- 
ceived you on the subject, I am myself deceived; — 
and if I am misled through ignorance, my igno- 
rance is incurable, for I have spared no pains to un- 
derstand it. 

I am not stiff in opinions ; but before I change 
any one of those that I have given you to-day, I 
must see som$ direct monument of justice that con- 
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tradicts them : for the law of England pays no re- 
spect to theories, however ingenious, or to authors* 
however wise ; and therefore, unless you hear me 
refuted by a series of direct precedents , and not by 
vague doctrine, if you wish to sleep in peace, follow 
me. • 

And now the most important part of our task 
begins, namely, the application of the evidence to 
the doctrines I have laid down ; for trial is nothing 
more, than the reference of facts to a certain rule 
of action, and a long recapitulation* of them only 
serves to distract and perplex the memory, without 
enlightening the judgment, unless the great standard 
principle by which they are to be measured is fixed, 
and rooted in the mind. When that is done 
(which I am confident has been done by you), 
every thing worthy of observation falls naturally 
into its place, and the result is safe and certain. 

Gentlemen, it is already in proof before you 
(indeed it is now a matter of history), that an act 
of Parliament passed in the session of 1778, for the 
repeal of certain restrictions, which the policy of 
our ancestors had imposed upon the Roman Catholic 
religion, to prevent its extension, and to render its 
limited toleration harmless; — restrictions, imposed 
not because our ancestors took upon them to pro- 
nounce that faith to be offensive to God, but be- 
cause it was incompatible with good faith to man;— 
being utterly inconsistent with allegiance to a Pro- 
testant government, from their oaths and obligation^ 
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to which it gave them not only a release, but a 
crown of glory, as the reward of treachery and 
treason. 

It was indeed with astonishment, that I heard the 
Attorney General stigmatize those wise regulations 
of our patriot ancestors with the title of factious 
and cruel impositions on the consciences and liberties 
of their fellow-citizens. — Gentlemen, they were at 
the time wise and salutary regqlations ; — regulations 
to which this country owes its freedom, and His 
Majesty his crown ; — a crown which he wears under 
the strict entail of professing and protecting that 
religion which they were made to repress and 
which I know my noble friend at the bar joins with 
me, and with all good men, in wishing, that he 
and his posterity may wear for ever. 

It is not my purpose to recall to your minds 
the fatal effects, which bigotry has in former days 
produced in this island. I will not follow the 
example the Crown has set me, by making an at- 
tack on your passions, on subjects foreign to the 
object before you ; — I will not call your attention 
from those flames, kindled by a villanous banditti 
(which they have thought fit, in defiance of evidence, 
to introduce), by bringing before your eyes the 
more cruel flames, in which the bodies of our ex- 
piring, meek, patient, Christian fathers, were little 
more than a century ago consuming in Smithfield;— 
I will not call up from the graves of martyrs all the 
precious holy blood that has been spilt in this land 
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4o save its established government and its reformed 
religion, from the secret villany, and the open force 
of Papists ; — the cause does not stand in need even 
of such honest arts, and I feel my heart too big, vo- 
luntarily to recite such scenes, when 1 reflect that 
some of my own, and my best and dearest progeni- 
tors, from whom I glory to be descended, ended their 
innocent lives in prisons and in exile, only because 
they were Protestants 

Gentlemen, whether the great lights of science 
and of commerce, which since those disgraceful 
times have illuminated Europe, may, by dispelling 
these shocking prejudices, have rendered the Papists 
of this day as safe and trusty subjects as those, who 
conform to the national religion established by law, 

1 shall not take upon me to determine ; — it is wholly 
unconnected with the present inquiry : — we are not 
trying a question either of divinity, or civil policy ; 
and I shall therefore not enter at all into the mo- 
tives or merits of the act, that produced the Pro- 
testant petition to Parliament : it was certainly in- 
troduced by persons who cannot be named by any 
good citizen without affection and respect: but 
this I will say, without fear of contradiction, that 
it was sudden and unexpected ; — that it passed 
with uncommon precipitation, considering the mag- 
nitude of the object ; — that it underwent no discus- 
sion ; — and that the hcad3 of the church, the con- 
stitutional guardians of the national religion, were 
never consulted upon it. — Under such circumstances 
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it is no wonder, that many sincere Protestants were 
alarmed ; and they had a right to spread their ap- 
prehensions ; it is the privilege and the duty of all 
the subjects of England to watch over their religtotts 
and civil liberties, and to approach either their re- 
presentatives or the Throne with their fears and their 
complaints, — a privilege which has been bought witlv 
the dearest blood of our ancestors, and which is 
confirmed to us by law, as our ancient birthright 
and inheritance. 

Soon after the repeal of the act, the Protestant 
Association began, and from small beginnings 
extended over England and Scotland. A deed of 
association was signed, by all legal means to oppose 
the growth of Popery ; and which of the advocates 
for the Crown will stand up, and say, that such an 
union was illegal? Their union was perfectly con- 
stitutional; — there was no obligation of secrecy;— 
their transactions were all public ; — a committee was 
appointed for regularity and correspondence ; — and 
circular letters were sent to all the dignitaries of the 
church, inviting them to join with them in the pro- 
tection of the national religion. 

All this happened before Lord George Gordon was 
a member of, or the most distantly connected with 
it; for it was not till November 1779, that the 
London Association made him an offer of their chair, 
by an unanimous resolution communicated to him, 
unsought and unexpected, in a public letter signed 
by the secretary in the name of the whole body ; 

5 
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afid from that day to the day he was committed td 
the Tower, I will lead him by the hand in you? 
view, that you may see there is no blame in him. 
Thpiigh all his behaviour was unreserved and public, 
*nd though watched by wicked men for purposes 
of vengeance, the Crown has totally failed in giving 
it such a context, as can justify, in the mind of any 
reasonable man, the conclusion it seeks to establish. 

This will fully appear hereafter ; but let us first 
attend to the evidence on the part of the Crown. 

The first witness to support this prosecution is, 

William Hay — a bankrupt in fortune , he acknow- 
ledged himself to be, and I am afraid he is a bank- 
rupt in conscience . Such a scene of impudent, ri- 
diculous inconsistency, would have utterly destroyed 
his credibility, in tlie most trifling civil suit ; and I 
am, therefore, almost ashamed to remind you of his 
evidence, when I reflect that you will never suffer it 
to glance across your minds on this solemn occasion. 

This man, whom I may now, witlrout offence or 
slander, point out to you as a dark Popish spy, who 
attended tire meetings of the London Association, 
to pervert their harmless purposes, conscious that 
the discovery of his character would invalidate all 
his testimony, endeavoured at first to conceal the 
activity of his zeal, by denying that he had seen 
any of the destructive scenes imputed to the Pro- 
testants ; yet almost in the same breath it came 
out, by his own confession, that there was hardly a 
place, public or private, where riot had erected hep 
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standard, in which he had not been ; nor a house* 
prison, or chapel, that was destroyed, to the demo- 
lition of which he had not been a witness. He waa 
at Newgate, the Fleet, at Langdale’s, and at Cole- 
man Street ; — at the Sardinian Ambassador’s, and in 
Great Queen Street, Lincoln’s Inn Fields, What 
took him to Coachmakers’ Hall ? — He went there, 
as he told us, to watch their proceedings, because 
lie expected no good from them ; and to justify his 
prophecy of evil, he said, on his examination hy the 
Crown, that as early as December he had heard some 
alarming republican language. What language did 
lie remember? — “ Why, that the Lord Advocate 
of Scotland was called only Harry Dundas.” Find- 
ing this too ridiculous for so grave an occasion, he 
endeavoured to put some words about the breach of 
the King’s coronation oath into the Prisoner’s mouth, 
as proceeding from himself; which it is notorious 
he read out of an old Scotch book, published near 
a century ago, on the abdication of King James the 
Second. 

Attend to his cross-examination : He was sure 
he had seen Lord George Gordon at Green- 
wood’s room in January ; but when Mr. Kenyon, 
who knevv Lord George had never been there, ad- 
vised him (o recollect himself, he desired to consult 
his notes. — First, he is positively sure, from his 
memory, that he had seen him there : then he says 
Jie cannot trust his memory without referring to his 
ppprs ; — on looking at them, they contradict him ; 
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ai)d he then confesses, that he never saw Lord George 
Gordon at Greenwood’s room in January, when his 
note was taken, nor at any other time. But why did 
he take notes ? — He said it was, because he foresaw 
what would happen. — How fortunate the Crown is. 
Gentlemen, to have such friends to collect evidence 
by anticipation ! When did he begin to take notes ? 
—He said on the 2 1 st of February, which was the 
first time, he had been alarmed at what he had seen 
and heard, although not a minute before he had 
been reading a note taken at Greenwood’s room 
in January , and had sworn that he attended their 
meetings, from apprehensions of consequences, as 
early as December . 

Mr. Kenyon, who now saw him bewildered in a 
maze of falsehood, and suspecting his notes to have 
been a villanous fabrication to give the show of cor- 
rectness to his evidence, attacked him with a shrewd- 
ness for which he was wholly unprepared. You re- 
member the witness had said, that he always took 
notes when he attended any meetings where he ex- 
pected their deliberations might be attended with 
dangerous consequences. “ Give vie one instance,* 
says Mr. Kenyon, <c in the whole course of your 
t( life , where you n or took notes before Poor 
Mr. Hay was thunderstruck ; — the sweat ran down his 
litre, and his countenance bespoke despair, — not re- 
collection : u Sir, I must have an instance; tell 

me when and where?” Gentlemen, it was now 
to** late ; u//w instance he was obliged to gi\e, and* 
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as it was evident to every body that he had 
one still to choose, I think he might have choseu 
a better. He had taken notes at the Genet al t Assembly* 
of the church of Scotland six and twenty years before* 
What! did he apprehend dangerous consequence* 
from the deliberations of the grave elders of the 
Kirk } — Were they levying war against the King i 
At last, when he is called upon to say to whom ha* 
communicated the intelligence he had collected, the 
spy stood confessed indeed: at first he refused to tell, 
-saying he was his friend, and that he was not obliged 
to give him up ; and when forced at last to speak, 
it came out to be Mr. Butler , a gentleman uni- 
versally known, and who, from what I know of* 
him, I may be sure never employed him, or any* 
other spy, because he is a man every way respect- 
able, but who certainly is not only a Papist, but th* 
person who was employed, in all their proceedings, 
to obtain the late indulgences from Parliament. 
He said Mr. Butler was his particular friend, yet pro- 
fessed himself ignorant of his religion. I am sure 
he could not be desired to conceal it ; — Mr. Butler 
makes no secret of his religion ; — it is no reproach to 
any man who lives the life he does ; but Mr. Hay 
thought it of moment to his own credit in the cause, 
that he himself might be thought a Protestant, un- 
connected with Papists, and not a Popish spy. 

So ambitious, indeed, was the miscreant of being 
useful in this odious character, through every stage of 
the cause, that after staying a little in St. George'* 
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Jgejtfs, he ran home to his own house in St. Dmu 
stan’s Churchyard, and got upon the leads, where 
he swore he saw the very same man , carrying the very 
$$me flag , he had seen in the fields. Gentlemen, 
whether the petitioners employed the same standard- 
man through the whole course of their peaceable 
procession is certainly totally immaterial to the 
cause, but the circumstance is material to show the 
wickedness of the man. M How,” says Mr. Kpnyon, 
u do you know that it was the same person you 
tr saw in the fields? — Was you acquainted with 
him “ No.”— How then ?— Why, “ he looked 

H like a brewer’s servant.” Like a brewer s servant f 
-^-What, were they not all in their Sunday’s clothes ? 
— " Oh 1 yes, they were all in their Sunday’s 
clothes.” Was the man with the flag then alone 
tjie dress of his trade No.” — Then how do you 

know he was a brewer’s servant ? — Poor Mr . Hay — * 
nothing but sweat and confusion again , At last, after 
a hesitation, which every body thought would have 
ended in his running out of Court, he said, he knew 
him to be a brewer’s servant, because there was some- 
thing particular in the cut of his coat , the cut of his 
breeches , and the cut of his stockings. 

You see, Gentlemen, by what strange means vil-> 
lany is sometimes detected ; perhaps he might have 
escaped from me, but he sunk under that shrewdness 
and sagacity, which ability, without long habits, 
does not provide. Gentlemen, you will not, I an\ 
sure, forget, whenever you see a man, about whose? 
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apparel there is any thing particular, to set him 
down for a brewer’s servant. 

Mr! Hay afterwards went to the lobby of the. 
House of Commons. What took him there 
thought himself in danger ; and therefore, says Mr.' 
Kenyon, you thrust yourself voluntarily into the 
very centre of danger. That would not do . — Then 
he had a particular friend , whom he knew to bp ill 
the lobby, and whom he apprehended to be in dan-, 
ger. — “ Sir, who was that particular friend ? — Out 
with it: — Give us his name instantly.” — All in con- 
fusion again. Not a word to say for himself ; and the 
name of this person , who had the honour of Mr. Hay's , 
friendship , will probably remain a secret forever . 

It may be asked, are these circumstances material ? 
and the answer is obvious : — They are material ,* be* 
cause, when you see a witness running into every 
hole and corner of falsehood, and as fast as he is- 
made to bolt out of one, taking cover in another, 
you will never give credit to what that man relates, 
as to any possible matter which is to affect the life or 
reputation of a fellow-citizen accused before you. 
God forbid that you should. — I might therefore get 
rid of this wretch altogether, without making a 
single remark on that part of his testimony, which 
bears upon the issue you are trying ; but the Crown 
shall have the full benefit of it all ; — I will defraud 
it of nothing he has said. Notwithstanding all his 
folly and wickedness, let us for the present take it 
to be true, and see what it amounts to. What is it 
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he states to have passed at Coachmakers’ Hall 
That Lord George Gordon desired the multitude to 
behave with unanimity and firmness, as the Scotch 
had done. Gentlemen, there is no manner of doubt 
that the Scotch behaved with unanimity and firmness, 
in resisting the relaxation of the penal laws against 
Papists, and that by that unanimity and firmness 
they succeeded ; — but it was by the constitutional 
unanimity and firmness of the great body of the 
people of Scotland, whose example Lord George 
Gordon recommended, and not by the riots and 
burning , which they attempted to prove had been 
committed in Edinburgh in J 7 78* 

I will tell you myself, Gentlemen, as one of the 
people of Scotland, that there then existed, and still 
exist, eighty-five societies of Protestants, who have 
been, and still are, uniformly firm in opposing 
every change in that system of laws, established to 
secure the Revolution, and Parliament gave way 
in Scotland to their united voice, and not to the 
firebrands of the rabble. It is the duty of Parlia- 
ment to listen to the voice of the people ; — for they 
are the servants of the people ; and when the con- 
stitution of church or state is believed, whether 
truly or falsely, to be in danger, I hope there never 
will be wanting men (notwithstanding the pro- 
ceedings of to-day) to desire the people to perse- 
vere and be firm. Gentlemen, has the Crown 
proved, that the Protestant brethren of the London 
Association fired the mass-houses in Scotland, or 
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acted in rebellious opposition to law, sb dS to to* 
title it to wrest the Prisoner’s expressions into an 
excitation of rebellion against the state, or of vio- 
lence against the properties of English Papists, by 
setting up their firmness as an example ? — Certainly 
not. They have not even proved the naked fact of 
such violences, though such proof would have 
called for no resistance, since to make it bear as 
rebellious advice to the Protestant Association of 
London, it must have been first shown, that such 
acts had been perpetrated or encouraged by the Pro- 
testant Societies in the North. 

Who has dared to say this ? — No man — The 
rabble in Scotland certainly did that which has since 
been done by the rabble in England, to the disgrace 
and reproach of both countries ; but in neither 
country was there found one man of character or 
condition, of any description, who abetted such 
enormities, nor any man, high or low, of any of the 
Associated Protestants here or there, who were either 
convicted, tried, or taken on suspicion. 

As to what this man heard, on the 29th of May, 
it was nothing more than the proposition of going 
up in a body to St. George’s Fields, to consider how 
the petition should be presented, with the same ex- 
hortations to firmness as before. The resolution' 
made on the motion has been read, and when I 
come to state the evidence on the part of my noble 
friend, I will show you the impossibility of sup- 
porting any criminal inference, from what Mr, Hay 
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afterwards puts in his mouth in the lobby, even 
taking it to be true. I wish here to be accurate 
[looks on a card on whichhe had taken down his words ] ; 
He says : “ Lord George desired them to continue 
“ steadfastly to adhere to so good a cause as theirs 
“ was ; — promised to persevere in it himself and 
“ hoped , though there was little expectation at present 
“ from the House of Commons , that they would meet 
“ with redress from their mild and gracious So- 
“ vereign, who, no doubt, would recommend it to 
“ his Ministers to repeal it.” This was all he heard, 
and I will show you how this wicked man himself, 
(if any belief is to be given to him,) entirely over- 
turns and brings to the ground the evidence of 
Mr. Bowen, on which the Crown rests singly for 
the proof of words which are more difficult to ex- 
plain. Gentlemen, was this the language of re- 
bellion ? — If a multitude were at the gates of the 
House of Commons, to command and insist on a 
repeal of this law, — why encourage their hopes, by 
reminding them that they had a mild and gracious 
Sovereign? — If war was levying against him, there 
was no occasion for his mildness and graciousness.. 
If he had said, Be firm and persevere, we shall meet 
with redress from the prudence of the Sovereign, 
it might have borne a different construction ; be- 
cause, whether he was gracious or severe, his pru- 
dence might lead him to submit to the necessity of 
iiit* times. The words sworn to were, therefore, 
perfectly clear and unambiguous — Persevere in your 
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zeal and supplications , and you will meet with re* 
dress from a mild and gracious King , who will re- 
commend it to his Minister to repeal it . Good God ! 
if they were to wait til! the King, whether from be- 
nevolence or fear, should direct his Minister to in* 
fluence the proceedings of Parliament, how does it 
square with the charge of instant coercion or intimi- 
dation of the House of Commons ? — If the multitude 
were assembled with the premeditated design of pro- 
ducing immediate repeal by terror or arms, is it pos- 
sible to suppose, that their leader would desire them 
to be quiet, and refer them to those qualities of the 
prince, which, however eminently they might be- 
long to him, never could be exerted on subjects in 
rebellion to his authority ?— In what a labyrinth of 
nonsense and contradiction do men involve them- 
selves, when, forsaking the rules of evidence, they 
would draw conclusions from words in contradiction 
to language, and in defiance of common sense ? 

The next witness that is called to you by the 
Crown is Mr. Metcalf. He was not in the lobby, 
but speaks only to the meeting in Coach makers’ Hall, 
on the 2()th of May, and in St. George’s Fields. 
He says, that at the former, Lord George reminded 
them, that the Scotch had succeeded by their unani- 
mity, — and hoped that no one, who had signed the 
petition, would be ashamed or afraid to show himself 
in the cause ; — that he was ready to go to the gallows 
for it ; — that he would not present the petition of 
* lukewarm people that he desired them to comq 
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to St. George's Fields, distinguished with blue coc- 
kades, and that they should be marshalled in four 
divisions. Then he speaks to having seen them in 
the fields, in the order which has been prescribed ; 
and Lord George Gordon in a coach, surrounded 
with a vast concourse of people, with blue ribands, 
forming like soldiers, but was not near enough to 
hear, whether the Prisoner spoke to them or not. 
Such* is Mr. Metcalfs evidence, — and after the at- 
tention you have honoured me with, and which I 
shall have occasion so often to ask again on the same 
subject, I shall trouble you with but one observation, 
viz. That it cannot, without absurdity, be supposed, 
that if the assembly at Coachmakers’ Hall had been 
such conspTators, as they are represented, their 
doors would have been open to strangers, like this 
witness, to come in to report their proceedings. 

The next witness is Mr. Anstruther, who 
speaks to the language and deportment of the noble 
^Prisoner, both at Coachmakers’ Hall on the 2Qth of 
May, and afterwards on the 2d of June, in the lobby of 
the House of Commons. It will be granted to me, 
I am sure, even by the advocates of the Crown, 
that this gentleman, not only from the clearness 
and consistency of his testimony, but from his rank 
and character rn the world, is infinitely more worthy 
of credit than Mr. Hay, who went before him; 
and if the circumstances of irritation and confusion 
under which the Rev. Mr. Bowen confessed him- 
stj-lf to have heard and seen, what he told you h* 
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[icard and saw, I may likewise assert, without any 
offence to the Reverend Gentleman, and without 
drawing any parallel between their credits, that 
where their accounts of this transaction differ, the 
preference is due to the former. Mr. Anstruther 
very properly prefaced his evidence with this decla- 
ration : “ I do not mean to speak accurately to words 5 
“ It is impossible to recollect them at this distance of 
t( time .” I believe I have used his very expression, 
and such expression it well became him to use in a 
case of blood. But words, even if they could be ac- 
curately remembered, are to be admitted with great 
reserve mid caution, when the purpose of the speaker 
is to be measured by them. They are transient and 
fleeting; frequently the effect of a sudden transport,— 
easily misunderstood,— and often unconsciously mis- 
represented. It may be the fate of the most inno- 
cent language, to appear ambiguous, or even ma- 
lignant, when related in mutilated detached pas- 
sages, by people to whom it is not addressed, 
and who know nothing of the previous design, 
either of the speaker, or of those to whom he spoke. 
Mr. Anstruther says, that he heard Lord George 
Gordon desire the petitioners to meet him on the 
Friday following in St. George’s Fields, and that 
if there were fewer than twenty thousand people, 
he would not present the petition, as it would not be 
of consequence enough ; — and that he recommended 
to them the example of the Scotch, who, by their 
firmness, had carried their point. 
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Gentlemen, I have already admitted that they did 
by firmness carry it. But has Mr. Anstruther at- 
tempted to state any one expression, that fell from the 
Prisoner, to justify the positive unerring conclusion, 
tor even the presumption, that the firmness of the 
Scotch Protestants, by which the point was carried 
in Scotland, was the resistance and riots of the 
rabble f — No, Gentlemen ; he singly states the words, 
as he heard them in the Hall, on the 2Qth, and all 
that he afterwards speaks to in the lobby repels so 
harsh and dangerous a construction. The words 
sworn to at Coachmakers’ Hall are, “ that he re- 
“ commended temperance and firmness.” — Gentle- 
men, if his motives are to be judged by words, for 
Heaven’s sake let these words carry their popular 
meaning in language. Is it to be presumed, with- 
out proof, that a man means one thing, because he 
says another ? — Does the exhortation of temperance 
and firmness apply most naturally, to the constitu- 
tional resistance of the Protestants of Scotland, or to 
the outrages of ruffians who pulled down the houses 
of their neighbours ? — Is it possible, with decency, to 
say in a court of justice, that the recommendation of 
temperance is the excitation to villany and frenzy ? 
But the words, it seems, are to be construed, not from 
their own signification, but from that which fol- 
lows them, viz. by that the Scotch carried their point . 
Gentlemen, Is it in evidence before you, that by re- 
hellion the Scotch carried their point ; or that the in- 
dulgences to Papists were not extended to Scotland, 
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because the rabble had opposed their extension ?— 
has the Crown authorized either the Court, or its law 
servants, to tell you so ? — Or can it be decent^ 
maintained, that Parliament was so weak or infamous, 
as to yield to a wretched mob of vagabonds at Edin- 
burgh, what it has since refused to the earnest 
prayers of an hundred thousand Protestants in 
London ? — No, Gentlemen of the Jury, Parliament 
was not, I hope, so abandoned. But the Ministers 
knew, that the Protestants in Scotland were, to* 
man, abhorrent of that law ; and though they never 
held out resistance, if Government should be dis- 
posed to cram it down their throats by force, yet 
such a violence to the united sentiments of a whole 
people appeared to be a measure so obnoxious, so 
dangerous, and withal so unreasonable, that it was 
wisely and judiciously dropped, to satisfy the genera! 
wishes of the nation, and not to avert the vengeance 
of those low incendiaries, whose misdeeds have ra- 
ther been talked of than proved. 

Thus, Gentlemen, the exculpation of Lord 
George’s conduct, on the '2Qth of May, is suffici- 
ently established by the very evidence, on which the 
Crown asks you to convict him : — since in recom- 
mending temperance and firmness after the example 
of Scotland , you cannot be justified in pronouncing, 
that he meant more than the firmness of the grave 
and respectable people in that country, to whose 
constitutional firmness the Legislature had before ac- 
ceded, instead of branding it with the title of rebek 
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lion ; and who, in my mind, deserve thanks from tl« 
King, for temperately and firmly resisting every in- 
novation, which they conceived to be dangerous to 
the national religion, independently of which His 
Majesty (without a new limitation by Parliament) 
has no more title to the Crown than I have. 

Such, Gentlemen, is the whole amount of all my 
noble friend’s previous communication with the pe- 
titioners, whom he afterwards assembled to consider, 
how their petition should be presented. This is all, 
not only that men of credit can tell you on the part 
of the prosecution, but all that even the worst vaga- 
bond, who ever appeared in a Court, — the very scum 
of the earth, — thought himself safe in saying, upon 
oath, on the present occasion. Indeed, Gentlemen, 
when I consider my noble friend’s situation, his 
open, unreserved temper, and his warm and ani- 
mated zeal for a cause, which rendered him ob- 
noxious to so many wicked men ; — speaking daily and 
publicly to mixed multitudes of friends and foes, on 
a subject which affected his passions, I confess, I am 
astonished that no other expressions, than those in 
evidence before you, have found their way into this 
Court. That they have not found their way is surely 
a most satisfactory proof that there was nothing in 
his heart, which even youthful zeal could magnify 
into guilt, or that want of caution could betray. 

Gentlemen, Mr. Anstruther’s evidence, when he 
speaks of the lobby of the House of Commons, is 
very much to be attended to. He says, “ I sat* 
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a lord George leaning over the gallery which posi- 
tion, joined with what he mentioned of his talking 
with the Chaplain, marks the time, and casts * 
strong doubt on Bowen’s testimony, which you will 
find stands, in this only material part of it, single 
and unsupported. “ I then heard him,” continues 
Mr. Anstruther, “ tell them , they had been called a 
“ mob, in the House, and that peace officers had l\een 
<t sent to disperse them , — peaceable petitioners : but 
“ that by steadiness and firmness they might carry their 
“ point ; as he had no doubt His Majesty , who a 
" gracious prince, would send to his Ministers to repeal 
“ the act, when he heard his subjects ivere coming up 
“ for miles round, and wishing its repeal” How 
coming up ? — In rebellion and arms to compel it 
No ! — All is still put on the graciousness of the Sows 
i^ign, in listening to the unanimous wishes of his 
people. If the multitude then assembled had been 
brought together to intimidate the House by their 
firmness, or to coerce it by their numbers, it was 
ridiculous to look forward to the King’s influence 
over it, when the collection of future multitudes 
should induce him to employ it. The expressions 
were therefore quite unambiguous, nor could malice 
itself have suggested another construction of them, 
were it not for tlfc fact, that the House was at that 
time surrounded, not by the petitioners, whom the 
noble Prisoner had assembled, but by a mob who had 
mixed with them, and who therefore, when ad- 
dressed by him, were instantly set down as his fol- 
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lowers. He thought he was addressing the sober 
members of the Association, who, by steadiness and 
perseverance, could understand nothing rfiore than 
perseverance in that conduct, he had antecedently 
prescribed, as steadiness signifies an uniformity, 
not a change of conduct ; and I defy the Crown to 
find out a single expression, from the day he took 
the chair of the Association, to the day I am speak- 
ing of, that justifies any other construction of 
steadiness and firmness, than that, which I put upon 
it before. 

What would be the feelings of our venerable an- 
cestors, who framed the statute of treasons to pre- 
vent their children being drawn into the snares 
of death, unless proveabl) / convicted by overt acts, 
if they could hear us disputing, whether it was treason 
to desire harmless unarmed men to be firm and of 
good heart, and to trust to the graciousness of their 
King ? 

Here Mr, Anstruther closes his evidence, which 
leads me to Mr. Bowen, who is the only man — / 
beseech you , Gentlemen of the Jury , to attend to this 
circumstance — Mr. Bowen is the only man who has 
attempted, directly or indirectly, to say, that Lord 
George Gordon uttered a syllable to the multitude 
in the lobby, concerning the destruction of the 
mass-houses in Scotland. — Not one of the Crown's 
witnesses, not even the wretched abandoned Hay, 
who was kept, as he said, in the lobby, the whole 
afternoon, from anxiety for his pretended friend^ 
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has ever glanced at any expression resembling it.— 
They all finish with the expectation which he held 
out, from a mild and gracious Sovereign. Mr. 
Bowen alone goes on further, and speaks of th$ 
successful riots of the Scotch ; — but speaks of them in 
such a manner, as, so far from conveying the hostile 
idea, which he seemed sufficiently desirous to convey , 
tends directly to wipe off the dark hints and insinua- 
tions, which have been made to supply the place of 
proof upon that subject, — a subject which should not 
have been touched on, without the fullest support of 
evidence, and where nothing but the most unequi- 
vocal evidence ought to have been received. He 
says, his Lordship began, by bidding them be quiet, — 
peaceable, — and steady — 7 lot steady alone 
though if that had been the expression, singly by it- 
self , I should not be afraid to meet it ; — but be quiet, 
peaceable f and steady. Gentlemen, I am indifferent 
what other expressions of dubious interpretation' are 
mixed with these, for you are trying whether my 
noble friend came to the House of Commons with a 
decidedly hostile mind ; and as I shall, on the recapi- 
tulation of our own evidence, trace him in your 
view without spot or stain, down to the very mo- 
ment when the imputed words were spoken, you 
will hardly forsake the whole innocent context of his 
behaviour, and torture your inventions to collect the 
blackest system of guilt, starting up in a moment, 
without being previously concerted, or afterwards 
carried into execution. 
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First, what are the words by which you are to Be 
convinced, that the Legislature was to be frightened 
into compliance, and to bfe coerced if terror should 
felt ? u Be quiet, — peaceable, — and steady ; —You 
tc are a good people ; — Yours is a good cause : — Hit 
" Majesty is a gracious monarch, and when he 
w hears that all his people, ten miles round, are coL 
tc fa cting, he will send to his Ministers to repeal the 
ie act” By what rules of construction can such an 
address to unarmed, defenceless men, be tortured 
into treasonable guilt ? It is impossible to do it with- 
out pronouncing, even in the total absence of all 
proof of fraud or deceit in the speaker, that quiet 

SIGNIFIES TUMULT AND UPROAR, AND THAT PEACB 
SIGNIFIES WAR AND REBELLION. 

I have before observed, that it was most important 
for you to remember, that with this exhortation to 
quiet and confidence in the King, the evidence of all 
the other witnesses closed ; even Mr. Anstruther, who 
was a long time afterwards in the lobby, heard no- 
thing further; so that if Mr. Bowen had been out of 
the case altogether, what would the amount have 
been ? — Why simply, that Lord George Gordon 
having assembled an unarmed, inoffensive multitude 
in St. George’s Fields, to present a petition to Par- 
liament, and finding them becoming tumultuous, to 
the discontent of Parliament, and the discredit of the 
cause, desired them not to give it up, but to continue 
to show their zeal for the legal object in which 
they were engaged to manifest that zeal quietly and 
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peaceably, and not to despair of success* 
though die House was rtot disposed to listen to ft, 
they had a acetous Sovereign, who would second th* 
wishes of his people. This is the sum attdsubstonor 
of the whole. They were not, even by any one am*, 
biguous expression, encouraged to trust to then? 
numbers, as sufficient to overawe the House, or to 
their strength to compel it, nor to the prudence of 
the state in yielding to necessity, — but to the indid* 
gence of the King , in compliance with the wishesbf 
his people. Mr. Bowen however thinks proper to' 
proceed ; and I beg that you will particularly attend 
to the sequel of his evidence. He stands single , in 
all the rest that he says, which might entitle me to 
ask you absolutely to reject it ; — but I have no objec- 
tion to your believing every word of it if you can ; be- 
cause, if inconsistencies prove any thing, they prove, 
that there was nothing of that deliberation in the 
Prisoner’s expressions which can justify the inference 
of guilt. I mean to he correct as to his words 
[looks at his words, which he had taken down on a 
card]. He says, “ That Lord George told the people , 
iS that an attempt had been made to introduce the bill 
" into Scotland , and that they had no redress till the 
“ mass-houses were pulled down . That Lord Wey- 
u mouth then sent official assurances that it should 
“ not be extended to them” Gentlemen, why is Mr. 
Bowen called by the Crown to tell you this ? The 
fcason is plain, — because the Crown, conscious that 
it could make no case of treason from the rest of the 
5 
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evidence, in the sober judgment of law, — aware that 
it had proved no purpose or act of force agaiust the 
House of Commons, to give countenance to the ac- 
cusation, much less to warrant a conviction, found it 
necessary to hold up the noble Prisoner, as the 
wicked and cruel author of all those calamities, in which 
every man’s passions might be supposed to come in 
to assist his judgment to decide. They therefore 
made him speak, in enigmas to the multitude ; 
not tcllihg them to do mischief in order to succeed, 
but that by mischief in Scotland success had been 
obtained. 

But were the mischiefs themselves, that did happen 
here, of a sort to support such conclusion ? — Can 
any man living, for instance, believe that Lord George 
Gordon could possibly have excited the mob to 
destroy the house of that great and venerable ma- 
gistrate, who has presided so long in this high tri- 
bunal, that the oldest, of us do not remember him 
with any other impression, than the awful form and 
figureof justice : — a magistrate, who had always been 
the friend of the Protestant Dissenters, against the ill- 
timed jealousies of the establishment; — his countryman 
too' — and, without adverting to the .partiality not , 
unjustly imputed to men of that country, a man of 
whom any country might be proud ? — No, Gentle- 
men, it is not credible, that a man of noble birth, 
and liberal education (unless agitated by the most 
implacable personal resentment, which is not im- 
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puted to the Prisoner), could possibly ootaent to 4hp 
burning of the house of Lord Mansfield *. 

If Mr. Bowen therefore had ended here, I c$fi 
hardly coneeive such a construction cpuld be decently 
haaarded, consistent with the testimony of the wit- 
nesses we have called ; how much less, when, after 
the dark insinuations which such expressions might 
otherwise have been argued to convey, the very ^ime 
person, on whose veracity or memory they are only 
to be believed, and who must be credited or dis- 
credited in toto, takes out the sting himself, by 
giving them such an immediate context and conclu- 
sion, as renders the proposition ridiculous, which 
his evidence is brought forward to establish ; for he 
says, that Lord George Gordon instantly afterwards 
addressed himself thus Beware of evil-minded 
persons , who may mix among you and do mischief 
the blame of which will be imputed to you . 

Gentlemen, if you reflect on the slander, 
which I told you fell upon the Protestants in Scot- 
land by the acta of the rabble there, I am sure you 
will see tha words are capable of an easy explanation. 
But as Mr. Bowen concluded with telling you, that 
he heard them in the midst of noise and confusion, 
and as I can only take them from him , I shall not 
make an attempt to collect them into one consist- 
ant discourse, so as to give them a decided mean- 

* The house of this venerable pobleman in Bloomsbury Square 
waa one of the first that was attacked by the mob. 
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iiig in favour of my client, because I have repeatedly 
told you, that words, imperfectly heard and partially 
related, cannot be so reconciled. But this I will say— 
that he must be a ruffian and not a lawyer, who 
would dare to tell an English jury, that such ambi- 
guous words, hemmed closely in between others not 
only innocent, but meritorious, are to be adopted 
to constitute guilt, by rejecting both introduction 
and sequel, with which they are absolutely irrecon- 
cilable and inconsistent: for if ambiguous words, 
when coupled with actions, decipher the mind of 
the actor, so as to establish the presumption of guilt, 
will not such as are plainly innocent and unambi- 
guous go as far to repel such presumption ? — Is in- 
nocence more difficult of proof than the most malig- 
nant wickedness ? — Gentlemen, I see your minds re- 
volt at such shocking propositions. I beseech you 
to forgive me ; lam afraid that my zeal has led me 
to offer observations, which I ought in justice to 
have believed every honest mind would suggest to 
itself with pain and abhorrence, without being illus- 
trated and enforced. 

I now come more minutely to the evidence on the 
part of the Prisoner. 

I before told you, that it was not till November 
J779, when the Protestant Association was already 
fully established, that Lord George Gordon was 
elected president by the unanimous voice of th$ 
whole body, unlooked for and unsolicited ; and it h 
surely not an immaterial circumstanoe, that at the 
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very first meeting where his Lordship presided, a 
dutiful and respectful petition, the same which was 
afterwards presented to Parliament, was read and ap- 
proved of a petition, which so far from containing 
any thing threatening or offensive, conveyed not a 
very oblique reflection upon the behaviour of the 
people in Scotland : taking notice that as England 
and that country were now one, and as official, as- 
surances had been given that the law should not 
pass there, they hoped the peaceable and constitu- 
tional deportment of the English Protestants would 
entitle them to the approbation of Parliament. 

It appears by the evidence of Mr. Erasmus Mid- 
dleton, a very respectable clergyman, and one of the 
committee of the Association, that a meeting had 
been held on t}ie 4th of May, at which Lord George 
was not present: — That at that meeting a motion had 
been made for going up with the petition in a body, 
but which not being regularly put from the chair, no 
resolution was come to upon it : — and that it was 
likewise agreed on, but in the same irregular mail'' 
ner, that there should be no other public meeting, 
previous to the presenting the petition ; — that this 
last resolution occasioned great discontent, and that 
Lord George was applied to by a large and respectable 
number of the Association to call another meeting, to 
consider of the most prudent and respectful method of 
presenting their petition : but it appears that, before he 
complied with their request, he consulted with the 
-ommittee on the propriety of compliance, who all 
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agreeing to it, except the secretary, his Lordsh ip adver- 
tised the meeting, which was afterwards held on the 
2 yth of May. The meeting was therefore the act of 
the whole Association ; and as to the original dif- 
ference between my noble friend and the committee, 
on the expediency of the measure, it is totally im- 
material ; since Mr. Middleton, who was one of 
the* number who differed from him on that subject 
(and whose evidence is therefore infinitely more to be 
relied on), told you, that his whole deportment was 
so clear and unequivocal, as to entitle him to assure 
you, on his most solemn oath, that he in his con- 
science believed his views were perfectly constitu- 
tional and pure. This most respectable clergyman 
further swears, that he attended all the previous 
meetings of the society, from the day the Prisoner 
became president to the day in question, and that 
knowing they were objects of much jealousy and ma- 
lice, he watched his behaviour with anxiety, lest 
his zeal should furnish matter for misrepresentation; — 
but that he never heard an expression escape him 
which marked a disposition to violate the duty and 
subordination of a subject, or which could lead any 
man to believe, that his objects were different from 
the avowed and legal objects of the Association. 
We could have examined thousands to the same fact, 
for, as I told you when I began to speak, I was 
obliged to leave my place to disencumber myself from 
their names. 

T his evidence of Mr. Middleton’s, as to the 29th 
2 



TRIAL OF LORD GEORGE GORDON. J IJ 

of May, must, I should think, couvince every man 
how dangerous and unjust it is, in witnesses, how- 
ever perfect their memories, or however great their 
veracity, to come into a criminal court where a man 
is standing for his life or death, retailing scraps of 
sentences, which they had heard by thrusting them- 
selves, from curiosity, into places where their busi- 
ness did not lead them ; — ignorant of the views and 
tempers of both speakers and hearers, attending only 
to a part, and, perhaps innocently, misrepresenting 
that part, from not having heard the whole. 

The witnesses for the Crown all tell you, that 
Lord George said he would not go up with the pe- 
tition unless he was attended by 20,000 people who 
had signed it : and there they think proper to stop, 
as if he had said nothing further ; leaving you to 
^ay to yourselves— What ’possible purpose could he 
have in assembling such a multitude, on the very day 
the House was to receive the petition ? — Why should 
lie urge it, when the committee had before thought it 
inexpedient ? — And why should lie refuse to present 
it, unless he was so attended ? Hear what Mr. Mid- 
dleton says; He tells you, that my noble friend 

informed the petitioners, that if it was decided they 
were not to attend to consider how their petition 
should be presented, he would with the greatest 
pleasure go up with it alone; but that, if it was re- 
solved they should attend it in person, he expected 
twenty thousand at the least should meet him in St. 
George’s Fields, for that otherwise the petition would 
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fefe fconsidered as a forgery ; it having been thrown 
out in the House and elsewhere, that the repeal ot 
the Bill was not the serious wish of the people at large, 
and that the petition was a mere list of names in 
parchment, and not of men in sentiment. Mr. 
Middleton added, That Lord George adverted to 
the same objections having been made to many other 
petifions, and he therefore expressed an anxiety to 
show Parliament, how many were actually interested 
in its success, which he reasonably thought would 
be a strong inducement to the Hou^e to listen to it. 
The language imputed to him falls in most naturally 
with this purpose : “ I wish Parliament to see who, 
{( and what you are ; dress yourselves in your best 
u clothes" — which Mr. Flay (who, I suppose, had 
been reading the indictment) thought it would he 
better to call, Array yourselves. He desired, that 
not a stick should be seen among them, and that if 
any man insulted another, or was guilty of any 
breach of. the peace, he was to be given up to the 
magistrates. Mr. Attorney General, to persuade 
you that this was all colour and deceit, says, How 
was a magistrate to face forty thousand men ? — How 
wore offenders in such a multitude to be amenable 
to the civil power ? — What a shameful perversion 
of a plain peaceable purpose ! To be sure, if the mul- 
titude had been assembled to resist the magistrate, 
offenders could not be secured. But they themselves 
'\ere ordered to apprehend all offenders amongst 
• hem, and to deliver them up to justice, — They them - 
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selves were to surrender their fellows to civil authority 
if they offended. , » 

But it seems that Lord Geojgc ought to have 
foreseen that so great a multitude could not be CoL' 
lected without mischief. Gentlemen, we arc not 
trying whether he might or ought to have foreseen 
mischief, but whether he wickedly and traitorou^y 

PRECONCERTED AND DESIGNED IT. But if he be OH 
object of censure for not foreseeing it, what shall 
we say to government, that took no step to pre- 
vent it,— that issued no proclamation, warning the 
people of the danger and illegality of such an assem- 
bly ? — If a peaceable multitude, with a petition in 
their hands, be an army, — and if the noise and con- 
fusion inseparable from numbers, though without 
violence or the purpose of violence, constitute war, — 
what shall be said of that government, which re- 
mained from Tuesday to Friday, knowing that an 
army was collecting to levy war by public advertise- 
ment, yet bad not a single soldier, — no, nor even a 
constable to protect the state ? 

Gentlemen, I come forth to do that for Govern- 
ment, which its own servant, the Attorney General, 
has not done.— I come forth to rescue it from the 
eternal infamy, which would fall upon its head, if 
the language of its own advocate were to be be- 
lieved. But Government has an unanswerable de- 
fence. It neither did nor could possibly enter into 
the head of any man in authority to prophesy — hu- 
man wisdom could not divine, that wicked and de- 
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operate men, taking advantage of the occasion, which, 
perhaps, an imprudent zeal for religion had pro- 
duced, would dishonour the cause of all religions, 
by the disgraceful acts which followed. 

Why then is it to be said, that Lord George Gor* 
don is a traitor, who, without proof of any hostile 
purpose to the government of his country, only 
did pot foresee, — what nobody else foresaw, — what 
those people, whose business it is to foresee every 
danger that threatens the state, and to avert it by 
the interference of magistracy, though they c*uld 
not but read the advertisement, neither did, nor 
could possibly apprehend ? 

How are thc^e observations attempted to be an- 
swered ? Only by assorting without evidence, or 
even reasonable argument, that all this was colour 
and deceit. Gentlemen, I again say, that it is scan- 
dalous and reproachful, and not to be justified by 
any duty, which can possibly belong to an advocate 
at the bar of an English court of justice, to declaim, 
without any proof, or attempt of proof, that all 
a man’s expressions, — however peaceable,— however 
quiet,- — howe\ er constitutional, — however loyal, — 
are all fraud and villainy. Look, Gentlemen, to 
the issues of life, which I before called the evidence 
of Heaven — I call them so still — Truly may I call 
them so — when out of a hook, compiled by the 
Crown from the petition in the House of Commons, 
ind containing the names of all who signed it, and 
vhich was printed in order to prevent any of that 
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number being summoned upon the jury to try tbi* 
indictment, not one criminal, or even a sus- 
pected NAME 18 TO BE FOUND AMONGST THIS 
DEFAMED HOST OF PETITIONERS. 

After this, Gentlemen, I think the Crown ought 
in decency to be silent. I see the effect this cir- 
cumstance has upon you, and I know I am war- 
ranted in my assertion of the fact. If I am .not, 
why did not the Attorney General produce the re- 
cord of some convictions, and compare it with the 
list?— I thank them therefore for the precious com- 
pilation, which, though they did not produce, they 
cannot stand up and deny. 

Solomon says, “ 0 that my adversary would write 
“ a book /” — so say I. — My adversary has written 
a book, and out of it I am entitled to pronounce, 
that it cannot again be decently asserted, that Lord 
George Gordon, in exhorting an innocent and un- 
impeached multitude to be peaceable and quiet, 
was exciting them to violence against the state. 

What is the evidence then, on which this con- 
nexion with the mob is to be proved }—0nly that 
they had blue cockades . — Are you or am I answerable 
for every man who wears a blue cockade ? — If a 
man commits murder in my livery, or in yours, with- 
out command, counsel, or consent, is the murder 
ours ? — In all cumulative , constructive treasons you 
are to judge from the tenour of a man’s behaviour, 
not from crooked and disjointed parts of it. 
Nemo repente fuit turpissimus, — No man can po*- 
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$iWy be guilty of this crime by a sudden impulse of the 
mind, as he may of some others ; and certainly 
Lord George Gordon stands upon the evidence at 
Coach makers’ Hall as pure and white as snow. He 
stands so' upon the evidence of a man, who had dif- 
fered with him as to the expediency of his conduct, 
yet who swears that, from the time he took the chair 
till the period which is the subject of inquiry, there 
was no blame in him. 

You therefore arc bound as Christian men to be- 
lieve, that, when he came to St. George’s Fields that 
morning, he did not come there with the hostile pur- 
pose of repealing a law by rebellion. 

But still it seems all his behaviour at Coachmakers’ 
Hall was colour and deceit. Let us see, therefore, 
whether this body of men, when assembled, an- 
swered the description of that, which I have stated 
to be the purpose of him who assembled them. 
Were they a multitude arrayed for terror or force ?■— 
On the contrary, you have heard, upon the evidence 
of men, whose veracity is not to be impeached, that 
they were sober, docent, quiet, peaceable trades* 
men ; — that they were all of the better sort ; — aU 
well dressed, and well behaved; — and that there 
was not a man among them, who had any one 
weapon offensive or defensive. Sir Philip Jennings 
Clcrke tells \ on, he went into the Fields ; that lie drove 
dirough them, talked to many individuals among 
hem, wllo all told him that it was not their wish to 
•^rseeote the Papists, but that they were alarmed at 
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the progress of their religion from their schools. 
Sir Philip farther told you, that he never saw a 
more peaceable multitude in his life; and it appears 
upon the oaths of all who were present, that Lord 
George Gordon went round among them; desiring 
peace and quietness. 

Mark his conduct when he heard from Mr. Evans, 
that a low riotous set of people were assembled 
in Palace Yard. Mr. Evans being a member of the 
Protestant Association, and being desirous that no- 
thing bad might happen from the assembly, went 
in his carriage with Mr. Spinage to St. George's 
Fields, to inform Lord George that there were such 
people assembled (probably Papists) who were de- 
termined to do mischief. The moment he told him 
of what he heard, whatever his original plan might 
have been, he instantly changed it on seeing the im- 
propriety of it. Do you intend, said Mr. Evans, to 
carry up all these men with the petition to the House 
of Commons ? — 0 no ! no ! not by any means — 
I do not mean to carry them all up. Will you give 
me leave, said Mr. Evans, to go round to the dif- 
ferent divisions, and tell the people it is not your 
Lordship’s purpose ? He answered — By all means ; 
and Mr. Evans accordingly went, but it was im- 
possible to guide such a number of people, peaceable 
as they were. They were all desirous to go forward, 
and Lord George was at last obliged to leave the 
Fields exhausted with heat and fatigue, beseeching 
them to be peaceable and quiet. Mrs. Whiting- 
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halm set him down at the House of Commons ; and 
at the very time that he thus left them in perfect 
harmony and good order, it appears by the evidence 
of Sir Philip Jennings Clerk e, that Palace Yard was 
in an uproar, filled with mischievous boys and the 
lowest dregs of the people. 

Gentlemen, I have all along told you, that the 
Crown was aware that it had no case of treason, 
without connecting the noble Prisoner with conse- 
quences, which it was in some luck to find advocates 
to state, without proof to support it. I can only 
speak for myself; that small as my chance is (as 
times go) of ever arriving at high office, I would not 
accept of it on the terms of being obliged to produce 
against a fellow-citizen, that which I have been wit- 
ness to this day : for Mr. Attorney General perfectly 
well knew the innocent and laudable motive, with 
which the protection was given, that he exhibited as 
an evidence of guilt : yet it was produced to insi- 
nuate, that Lord George Gordon, knowing himself 
to be the ruler of those villains, set himself up as 
n saviour from their fury. We called Lord Stor- 
mont to explain this matter to you, who told you 
that Lord George Gordon came to Buckingham 
House, and begged to see the King, saying, he 
might he of great use in quelling the riots; and can 
there he on earth a greater proof of conscious inno- 
• cncc ? for if lie had been the wicked mover of them, 
vouid he liave gone to the King to have confessed it, 
y offering to recall his followers, from the mischiefs 



TRIAL OP LORD GEORGE GORDON. 12$ 

he had provoked ? — -No ! Bat since, notwithstanding 
a public protest issued by himself and the Associa- 
tion, reviling the authors of mischief, the Protest* 
ant cause was still made the pretext, he thought 
his public exertions might be useful, as they might 
tend to remove the prejudices which wicked men had 
diffused. The King thought so likewise, and there- 
fore (as appears by Lord Stormont) refused to see 
Lord George till he had given the test of his loyalty 
by such exertions. But sure I am, our gracious 
Sovereign meant no trap for innocence, nor ever re- 
commended it as such to his servants. 

Lord George’s language was simply this : “ The 
“ multitude pretend to be perpetrating these acts, 
“ under the authority of the Protestant petition ; 
“ I assure Your Majesty they are not the Protestant 
“ Association, and I shall be glad to be of any ser- 
“ vice in suppressing them.” I say, by God, that 
man is a ruffian, who shall, after this, presume to 
build upon such honest, artless conduct as an evi- 
dence of guilt. Gentlemen, if Lord George Gor- 
don had been guilty of high treason (as is assumed to- 
day) in the face of ike whole Parliament , how are 
all its members to defend themselves, from the 
misprision of suffering sueh a. person to go at large 
and to approach his Sovereign ? — The man who 
conceals the perpetration of treason, is himself a 
traitor ; hut they are all perfectly safe, for nobody 
thought of treason till fears arising from another 
quarter bewildered their senses. The King, there- 
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fore, and his servants, very wisely accepted his 
promise of assistance, and he flew with honest zeal 
to fulfil it. Sir Philip Jennings Clerke tells you, 
that he made use of every expression, which it was 
possible for a man in such circumstances to employ. 
He begged them, for God’s sake, to disperse and go 
home,; declared his hope, that the petition would 
be granted, but that rioting was not the way to effect 
it. Sir Philip said he felt himself bound, without 
being particularly asked, to sny every thing he could 
in protection of an injured and innocent man, and 
repeated again, that there was not an art, which the 
Prisoner could possibly make use of, that he did not 
zealously employ ; — but that it was all in vain. I be- 
gan, says he, to tremble for myself, when Lord George 
read the resolution of the House, which was hostile 
to them, and said their petition would not be taken 
into consideration till they were quiet. But did he 
say, Therefore go on to burn and destroy ? — On the 
contrary, he helped to pen that motion, and read it to 
the multitude, as one which he himself had approved. 
Alter this he went into the coach with Sheriff Pugh, 
in the citv ; and there it was, in the presence of 
the very magistrate, w hom he was assisting to keep 
the peace, that lie Jjaiblnhf signed the protection 
which has been read in evidence against him : al- 
though Mr. Fisher, who now stands in my pre- 
nce, confessed in the Privy Council, that he him- 
if had granted similar protections to various 



TRIAL OF LORO GEORGE GORDON. f$7 

people — yet fie was dismissed , as having done noticing 
hit his duty . 

This is the plain and simple truth — artd for this 
just obedience to His Majesty’s request, do the 
King’s servants come' to-day into his Court, where 
he is supposed in person to sit, to turn that obedience 
into the crime of high treason, and to ask you to 
put him to death for it. 

Gentlemen, you have now heard, upon the so- 
lemn oaths of honest disinterested men, a faithful 
history of the conduct of Lord George Gordon, from 
the day that he became a member of the Protestant 
Association, to the day that he was committed a 
prisoner to the Tower. And I have no doubt, from 
the attention with which I have been honoured from 
the beginning, that you have still kept in your minds 
the principles, to which I entreated you would apply 
it, and that you have measured it by that standard. 

You have therefore only to look back to the 
whole of it together ; — to reflect on all you have 
heard concerning him ; — to trace him in your recol- 
lection through every part of the transaction ; — and, 
considering it with one manly liberal view, to ask 
your own honest hearts, whether you can say, that 
this noble and unfortunate youth is a wicked and 
deliberate traitor, who deserves by your verdict 
to suffer a shameful and ignominious death, which 
will stain the ancient honours of his house for ever. 

The crime which the Crown would have fixed 
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upon him is, that he assembled the Protestant Asso- 
ciation round the House of Commons, not merely 
to influence and persuade Parliament by the earnest - 
ness of their supplications, but actually to coerce it 
by hostile rebellious force — That finding himself dis- 
appointed in the success of that coercion, he after- 
wards incited his followers to abolish the legal indul- 
gences to Papists, which the object of the petition 
vas*to repeal, by the burning of their houses of wor- 
ship, and the destruction of their property, which 
ended at last in a general attack on the property of all 
orders of men, religious and civil,— -on the public trea- 
sures of the nation, — and on the very being of the 
government. 

To support a charge of so atrocious and unnatural 
a complexion, the laws of the most arbitrary na- 
tions would require the most incontrovertible proof. 
Either the villain must have been taken in the 
overt act of wickedness, or, if he worked in secret 
upon others, his guilt must have been brought out 
by the discovery of a conspiracy, or by the consist- 
ent tenour'of criminality; — the very worst inqui- 
sitor that ever dealt in blood would vindicate the 
torture by plausibility at least, and by the semblance 
of truth. 

What evidence then will a jury of Englishmen 
expect, from the servants of the Crown of England, 
before they deliver up a brother accused before them 
to ignominy and death ? — What proof will their con- 
sciences require ? — What will their plain and manly 
understandings accept of ? — What does the immemo- 
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rial custom of their fathers, and the written law of 
this land, warrant them in demanding? — nothing 
less, in any case of Hood , than the clearest and most 
unequivocal conviction of guilt. — But in this case 
the act has not even trusted to the humanity and 
justice of our general law, but has said in plain, 
rough, expressive terms — proveably — that is, says 
Lord Coke, not upon conjectural presumptions or in- 
ferences > or strains of wit , but upon direct and 
plain proof — “ For the King, Lords, and Com- 

mons,” continues that great lawyer, “ did not 
“ use the word probably , for then a common argu- 
“ ment might have served ; but proveably , which 
“ signifies the highest force of demonstration.”— 
And what evidence, Gentlemen of the Jury, does 
the Crown offer to you in compliance with these 
sound and sacred doctrines of justice ? — a few broken, 
interrupted, disjointed words, without context or 
connexion,— uttered by the speaker in agitation and 
heat, — heard by those who relate them to you, in 
the midst of tumult and confusion,— and even those 
words, mutilated as they are, in direct opposition 
to, and inconsistent with repeated and earnest de- 
clarations, delivered at the very same time, and on 
the very same occasion, related to you by a much 
greater number of persons, and absolutely incompa- 
tible with the whole tenourof his conduct. Which 
of us all, Gentlemen, would be safe, standing at 
the bar of God, orman, if we were not to be judged 
by the regular current of our lives and conversations, 

YOL. I. K 
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but by detached and unguarded expressions, picked 
out by malice, and recorded, without context or 
circumstances, against us ?' Yet such is the only 
evidence, on which the Crown asks you to dip 
your hands, and to stain your consciences, in the 
innocent blood of the noble and unfortunate youth 
who now stands before you: — on the single evidence 
of the words you have heard from their witnesses, 
(for of what but words have you heard ? ) which, 
even if they had stood uncontrovcrted by the prooU 
that have swallowed them up, or unexplained hr 
circumstances which destroy their malignity, could 
not, at the very worst, amount in law to morv 
than a breach of the act against tumultuous peti- 
tioning (if such an act still exists) ; since the worst 
malice of his enemies has not been able to bring 
up one single witness to say, that he ever directed 
countenanced, or approved rebellious force against the 
legislature 6f his country. It is therefore a matter 
of jsloni.'hincnl to me, that men can keep the na- 
tural colour in. their cheeks, when they ask for hu- 
man life, even on the Crown's original case, though 
the Prisoner had made no defence , — But will they still 
continue. to ask for it after what they have heard ? 1 
will just remind the Solicitor General, before hq 
begins hi, icply, what matter he has to encounter. 
He has l<> encounter this: — That the going up in 
a body was not even originated hy Lord George, but 
*'> others in his absence. — That when proposed b\ 
him officially as Chairman, it was adopted by the 

1 . 
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whole Association, and consequently was their act as 
much as his. — That it was adopted notin a conclave, 
imt with open doors, and the resolution published to 
all the world.— That it was known of course to the 
ministers and magistrates of the country, who did 
not even signify to him, or to any body else, its ille- 
gality or danger. — That decency and peace were en- 
joined and commanded. — That the regularity of. the 
procession, and those badges of distinction', which 
are now cruelly turned into the charge of an hostile 
arnu against him, were expressly and publicly di- 
rected for the preservation of peace , and the preven~ 
'inn of tumult . — That while the House was delibera- 
ting, he repeatedly entreated them to behave with 
decency and peace, and to retire to their houses ; 
>h mt<> h he knew not that he was speaking to the ene~ 
n<ic> of his cause . — That when they at last dispersed, 
no man thought or imagined that treason had been 
committed. — That he retired to bed, where he lay 
unconscious that ruffians were ruining him, by their 
disorders in the night. — That on Monday lie pub- 
lished an advertisement, reviling the authors of the 
nor* : and, as the Protestant cause had been 
wickedly made the pretext for them, solemnly en- 
joined all who wished well to it to he obedient to 
the law's. (S or has the Crown even attempted to 
prove , that he had either given, or that he afterwards 
gate secret instructions in opposition to that public ad - 
Monition.) — That he afterwards begged an audience 
to receive the King’s commands ; — that he waited 
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On the Ministers ; — that he attended his duty m 
Parliament and when the multitude, — amongst 
whom there teas not a man of the associated Protest- 
ants , — again assembled on the Tuesday, under pre- 
tence of tire Protestant cause, he offered his ser- 
vices, and read a resolution of the House to them, 
accompanied with every expostulation, which a zeal 
for ^)eace could possibly inspire. — That he after- 
wards, in pursuance of the King s direction, attended 
the magistrates in their duty ; honestly and honour- 
ably exerting all his powers to quell the fury of the 
multitude : — a conduct which, to the dishonour of 
the Crown, has been scandalously turned against 
him, by criminating him with protections granted 
publicly in the coach of the Sheriff' of London, 
•whom lie was assisting in his office of magistracy ; 
although protections of a similar nature were, to 
the knowledge of the whole Privy Council, granted 
by Mr. Fisher himself, who now stands in my pre- 
sence unaccused and unreproved, but who, if the 
Crown that summoned him durst have called him , 
would have dispersed to their confusion the slightest 
imputation of guilt. 

What then has produced this trial for high 
treason ; or given ft, when produced, the seriousness 
and solemnity it wears 1 — What, but the inversion 
of all justice, by judging from consequences y instead 
of from causes afid designs ? — what but the artful 
manner, in which the Crown has endeavoured to 
blend the petitioning in a body, and the zeal with 
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which an animated disposition conducted it, with the 
melancholy crimes that followed ? — crimes, which the 
shameful indolence of our magistrates, — which the 
total extinction of all police and government, suf- 
fered to be committed in broad day, and in thedi- 
iirium of drunkenness, by an unarmed banditti, 
without ahead, — without plan or object, — and with- 
out a refuge from the instant gripe of justice: — a 
banditti, with whom the associated Protestants, and 
their President, had no manner of connexion, and 
whose cause they overturned, dishonoured, and 
ruined. 


How unchristian then is it to attempt, without 
evidence, to infect the imaginations of men who 
are sworn dispassionately and disinterestedly to try 
the trivial offence, of assembling a multitude with a 
petition to repeal a law (which has happened so often 
in all our memories), by blending it with the fatal 
catastrophe, on which every man's mind may be 
supposed to retain some degree of irritation ? — Ofiel 
0 Jie ! Is the intellectual seat of justice to be thus 
impiously shaken ? — Are your benevolent propensi- 
ties to be thus disappointed and abused ? — Do they 
wish you, while you are listening to the evidence, to 
connect it with unforeseen consequences, in spite 
of reason and truth ? — Is it their object to hang the 
millstone of prejudice around his innocent neck to 
6ink him ? — If there be such men, may Heaven for- 
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titucle and wisdom, to discharge your duty with calm, 
steady, and reflecting minds, 

Gentlemen, I have no manner of doubt that you 
will. — I am sure you cannot but see, notwithstand- 
ing my great inability, increased by a perturbation 
of mind (arising, thank God ! from no dishonest 
cause), that there has been not only no evidence on 
the .part of the Crown, to fix the guilt of the late 
commotions upon the Prisoner, but that, on the 
contrary, we have been able to resist the probability , 

I might almost say the possibility — of the charge, 
not only by living witnesses, whom we only ceased 
to call, because the trial would never have ended, 
but by the evidence of all the blood that has paid 
the forfeit of that guilt already ; an evidence that I 
will take upon me to say is the strongest, and most 
unanswerable, which the combination of natuial 
events ever brought together since the beginning of 
the world for the deliverance of the oppressed. 
Since in the late numerous trials for acts of violence 
and depredation, though conducted by the ablest 
servants of the Crown, with a laudable eye to the 
investigation of the subject which now engages us, 
no one fact appeared, which showed any plan, — any 
object, — any leader. — Since out of forty-four thou- 
sand persons, who signed the petition of the Pro- 
testants, not one was to be found among those whq 
weie convicted, tried, or even apprehended on sus- 
picion ; — and since out of all the felons, who were 
lei lou>o from prisons, and who assisted in the do- 
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struction of our property, not a single wretch was 
to be found, who could even attempt to save his 
own life by the plausible promise of giving evi- 
dence to-day. 

What can overturn such a proof as this? — 
Surely a good man might, without superstition, 
believe, that such an union of events was some- 
thing: more than natural, and that the Divine Pro- 
vidence was watchful for the protection of innocence 
and truth. 

I may now therefore relieve you from the pain of 
hearing me any longer, and be myself relieved from 
speaking on a subject which agitates and distresses 
me. Since Lord George Gordon stands clear of 
every hostile act or purpose against the Legislature 
of his country, or the properties of his fellow-sub- 
jects — since the whole tenour of his conduct repels 
the belief of the traitorous intention charged by the 
indictment — mv task is iinished. 1 shall make no 
address to your passions — I will not remind you of 
the long and rigorous imprisonment he has suffered ; 
—I will not speak to \ou of his great youth, of his 
illustrious birth, and of his uniformly animated and 
generous zeal in Parliament for the constitution of 
his country. Such topics might be useful in the 
balance of a doubtful case; yet even then I should 
have trusted to the honest hearts of Englishmen to 
have felt them without excitation. At present, the 
plain and rigid rules of justice and truth arc suf- 
ficient to entitle me to your verdict, 
k \ 
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Speech of the Honourable Thomas Erskine, 
at Shrewsbury, August the sixth, A. D. 
1784, for the Rev. William Davie* Ship- 
ley, Dean of St. Asaph, on his Trial for 
publishing a seditious Libel. 


THE SUBJECT. 

In the year 1783, soon after the conclusion of the 
talamitous war in America , the public attention wax 
very warmly and generally turned throughout this 
country towards the necessity of a reform in the re~ 
presentation of the people in the House of Commons . 
Seieral socieli were formed in different parts of 
England ' and Wales for the promotion of it ; and the 
Duke of Richmond , and Mr. Pitt, the then Minister , 
took the lead in bringing the subject before Parlia ~ 
tnent. 

To render this great national object intelligible to 
the ordinary ranks of the people , Sir William Jones , 
then an eminent barrister in London , and afterwards 
one of the Judges of the Supreme Court of Judica- 
ture at Bengal, composed a Dialogue between a Scholar 
and a Farmer, as a vehicle for explaining to common 
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Capacities the great principles of society and govern* 
ment, and for showing the defects in the represents 
tion of the people in the British Parliament . Sii 
fVtlliam Jones having married a sister of the Dean 
of St . Asaph , he became acquainted withy and in. 
terested in this Dialogue, and recommended it stronghj 
to a committee of gentlemen of Flintshire , who were 
at that time associated for the object of reform where 
it was ready and made the subject of a vote of ap- 
probation. The Court party on the other hand having 
made a violent attack upon this committee for the 
countenance thus given to the Dialogue, the Dean of 
St. Asaph, considering (as lie himself expressed it) 
that the best means of justifying the composition , and 
those who were attacked for their approbation of it, 
was to render it public, that the world might decide 
the controversy, sent it to be printed, prefixing to it 
the following advertisement : 

“ A short defence hath been thought necessary 
“ against a violent and groundless attack upon the 
“ Flints! lire Committee, for having test i tied their 
11 approbation of the following Dialogue, which hath 
“ been publicly branded with the most injurious epi- 
** thets ; and it is conceived that the sure way to 
u vindicate this little tract from sounju>t a character, 
“ will be as publicly to produce it. The friends of 
“ the Revolution will instantly see, that it contains 
“ no principle which has not the support of the 
“ highest authority, as well as the clearest reason. 

“ If the doctrines which it slightly touches in 3 
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manner suited to the nature of the Dialogue,, be. 
“ 4 seditious, treasonable, and diabolical/ Lord 
“ Somers was an incendiary, Locke a traitor, and 
“ the Convention Parliament a pandamonimn ; but 
“ if those names are the glory and boast of England, 
« and if that Convention secured our liberty and imp- 
“ piness, then the doctrines in question, are not only 
(t just* and rational, but constitutional and salutary : 
“ and the reproachful epithets belong wholly to the 
system of those who so grossly misapplied it. 1 * 

The Dialogue icing published , the late Mr . Fill-* 
maurice , brother to the late Marquis of Lans - 
downe , preferred a bill of indictment against the 
Dean for a libel , at the great sessions for Denbigh- 
shire, where the cause stood to be tried at Wrexham as- 
sizes in the summer of 1783, but was put off by an 
application to the Court, founded upon the circulation 
of papers to prejudice the trial. At the spring assizes for 
Wrexham in 1784, the cause again stood for trial, and 
the Defendant attended by Ids Counsel a second time , 
when it ivas removed by the Prosecutor into the Court 
of Ring's Bench, and came on at last to be tried at 
Shrewsbury, as being in the next adjacent English 
county . 

The indictment set forth, “ That William Davies 
“ Shipley, late of Llanncrch Park, in the parish of 
“ Ilenllan in the county of Denbigh , clerk, being a 
“ person of a wicked and turbulent disposition, and 
“ maliciously designing and intending to excite and 
“ diffuse , amongst the subjects cf this realm, discon - 
“ tents, jealousies, and ^mphwvs of our Lord the 
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u King, and his government, and disaffection and 
44 disloyalty to the person and government of our Lori 
44 the now King ; and to raise very dangerous sedi 
“ tions and tumults within this kingdom ; and to draw 
“ the government of this kingdom into great scandal , 
44 infamy , and disgrace ; and to incite the subjects of 
44 our Lord the King to attempt, by force and vio - 
(t lence, and with arms, to make alterations in the 
44 government, state, and constitution of this kingdom , 
“ on the first day of April, in the twenty -third year 
<( of the reign of our Sovereign Lord George the 
44 Third, now King of Great Britain, and so forth, 
44 at Wrexham, in the county of Denbigh aforesaid, 
44 wickedly and seditiously published, and caused and 
44 procured to be published a certain false , wicked, 
44 malicious, seditious, arid scandalous libel of and 
44 concerning our said Lord the King, and the go- 
44 vernment of this realm, in the form of ci Dialogue 
44 between a supposed gentleman and a supposed far - 
44 mcr , wherein the part of the supposed gentleman, 
44 in the supposed Dialogue, is denoted by the letter 
44 G, and the part of the supposed farmer , in such 
44 supposed Dialogue, is denoted by the letter F, en- 
44 titled, 4 The Principles of Government, in a Dia- 
44 4 logue between a Gentleman and a Farmer.’ In 
44 which said libel n r e contained the false , wicked, 
44 malicious, seditious, and scandalous matters Jbl - 
44 lowing (to wit.) 

'[lie indictment then set forth verbatim the following 
Dialogue, without any averments or innuendos, ex * 
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cepl those above mentioned, viz . that by “ G.” 
throughout the Dialogue was meant Gentleman, and 
by “ F.” Farmer — ify “ The King” (when it oc* 
curred), The King op Great Britain; and by 
“ Parliament” (when it occurred), The Parlia- 
ment op this kingdom. "The Dialogue therefor e 
as it follows is in fact the whole indictment, only with- 
out the constant repetition that F. means Farmer , K. 
King , and P. Parliament . 

The Principles of Government, in a Dialogue 
between a Gentleman and a Farmer. 

F. Why should humble men , like me, sign or set 
marks to petitions of this nature P It is better for us 
farmers to mind our husbandry, and leave what 
we cannot comprehend to the King and Parliament . 

G. You can comprehend more than you imagine ; 
and, as d free member of a free state, have higher 
things to mind than you may conceive. 

F. If by free you mean out of prison, I hope to 
continue so, as long as l can pay my rent to the 
squire's bailiff \ but, what is meant by a free state f 

G. ' Tell me fist what is meant by a club in the vil- 
lage, of which 1 know you to be a member P 

F. It is an assembly of men, who meet after ivorh 
^ cry Saturday to be merry and happy for a few hours 
in the week. 

G. Have you no other object but mirth? 

F. lei ; wc have a bar, into which we contribute 
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equally from our monthly or weekly savings, and out 
of which any members of the chib are to be relieved in 
sickness or poverty ; for the parish officers are so cruel 
and insolent , that it were better to starve than apply 
to them for relief 

G. Did they , or the squire , or the parson, or all to- 
gether, compel you to form this society ? 

F Oh ! no ; we could not be compelled ; we formed 
it by our choice. 

G. You did right — But have you not some head or 
pr esidcul of your club f 

F, 'Fite master for each night is chosen by all the 
company present the week before. 

( r . Does he make laws to bind you in case of ill - 
temper or misbehaviour d 

F. He make laws ! IF bind ns ! No ; we have all 
agreed to a set of equal rules , which are signed by 
evenj new cnn, 'i\ and were written in a strange hand 
by young Spdman . the lawyers clerk, whose uncle is a 

in cm la i . 

G. II hat .should yon do, if any member were to 
ithi.sf on becoming perpetual master , and on altering 
i/out rules at his arbitrary will and pleasure f 

F. If i should expel him. 

G. What, if he were to bring a serjeant's guard , 
nht n the militia are q/airh red in your neighbourhood, 
and ic.'i't upon rjonr obeying him ? 

/'. ff\ wnnhl mis! ,/' we iould\ if not, the society 
, ■ ‘id l\- 'nohen up. 

(< s ,pj>n*e that, with his srrjcanfs guard, he were 
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jo take ike money out of the box , or out of yoyr 

pockets ? 

F. Would not that be a robbery ? 

G. 1 am seeking information from you. How should 
jjou act upon such an occasion f 

F. H e should submit perhaps , at that time ; but 
should afterwards try to apprehend the robbers. 

G. IV hat if you could not apprehend them ? 

F. IVe might kill them , I should think ; and if the 
King ic on Id not pardon us, God would. 

G. How could you either apprehend them, or, if 
t'tey resisted , kill them , without a sufficient force in 
uu'tr own hands ? 

F. Oh ! we are all good players at single-stick, and 
cadi oj us has a stout cudgel or quarter-staff in the 
<onicr of his room. 

(/. Suppose that a Jew of the < lub were to domineer 
oar the test, and insist upon malting laws j'or them ? 

F. II c must take the same course ; except it would 
Le ruder to restrain one man than a number ; but wt 
should be the majority with justice on our side. 

(t. A word or two on another head. Some oj you, I 
pictumc, are no g/eat accountant .» ? 

F. Few of us understand accounts ; but we trust 
old Lilly, the schoolmaster, whom we believe to be 
an honest man ; and he keeps the hey of our box. 

G. lj' your money should, in time, amount to a 
large sum, it might not, perhaps, be safe to keep il at 
his house, ot in any private house. 

F. Where else should we keep it? 

G. You wight choose to put it v. f o the fund*, or to 
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end it the squire, who has lost so much lately at New 
market , taking his bond on some of his fields, as you r 
security for payment , with interest. 

F. JVe must , in that case , corfide in young Spel. 
man, who will soon set up for himself, and, if a 
lawyer can he honest, will be an honest lawyer . 

G. What power do you give to Lilly , or should you 
gave to Spel man , in the case supposed f 

F. No power ; we should give them both a due al- 
lowance for their trouble, and should expect a faithful 
account of all they had done for us. 

G. Honest men may change their nature. IVhat if 
both or either of them were to deceive you ? 

F. Ue should remove them, put our trust in better 
men, and try to repair our loss. 

G. Did it never occur to you, that every state or 
nation was only a great chib ? 

F. Nothing ever occurred to me on the subject ; for 
J never thought about it. 

G. Though you never thought before on the sub- 
ject, yet you may be able to tell me why you suppose 
men to have assembled, and to have formed nations , 
communities , or states , whidi all mean the same 
thing ? 

F. Jn order, 1 should imagine, to be as happy as 
they can while they live. 

G. By happy , do you mean merry only ? 

F. To be as merry as they can %vithout hurting 
themselves or their neighbours, but chiefly to secure 
rhumuhts from danger , and to relieve their wants . 
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G. Do you believe that any King or Emperor co ^ 
pelled them to associate P 

F. How could one man compel a multitude f a King 
or an Emperor , 1 presume , is not born with a hun •+ 
dred hands . 

G. When a prince of the blood shall , in any country , 
he so distinguished by nature, I shall then , and then 
only , conceive him to be a greater man than you : 
but might not an army , with a K ng or General at 
their head , have compelled them to assemble P 

F. Yes ; but the army must have been formed by 
their own choice ; one man of a few can never goieiu 
many without their consent. 

G. Suppose, however, that a multitude of men, 
assembled in a town or city, wen e to choose a A ing or 
Governor ; 7 night they not give him high power and 
authority P 

F. T 0 be sure ; but they ivould never be so mad, 1 
hope, as to give him a power of making their laws . 

G. Who else should make them P 

F. The whole nation or people. 

G. What if they disagreed P 

F. The opinion of the greater number , as in our 
village -clubs, must be taken, and prevail . 

G. What cmdd be done, if the society were so Urge 
that all could not meet at the same place P 

F. A greater number must choose a less. 

G. Who should be the choosers P 

F. All who are not upon the parish in our club. If £4 

YOL. i. 
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man asks relief qf the overseer, he ceases to be one of us, 
because he must depend upon the overseer . 

G. Could not a few men , one in seven , for instance 
choose the assembly of l aw -makers as well as Q larger 
number ? 

F. As conveniently , perhaps ; hut 1 would not suf 
fer any man to choose another who was to make laws , 
by tphich my money or my life might be taken from, me. 

G. Have you a freehold in any county qf forty shil- 
lings a year f 

F \ l have nothing in the world but my cattle , imple- 
ments of husbandry , and household goods , together with 
my farm , for which I pay a fixed rent to the squire . 

G. Have you a vote in any city or borough f 

F. 1 have no vote at all ; but am able, by my ho- 
ttest labour , to support my wife and four children ; and, 
whilst I act honestly, 1 may defy the laws . 

G. Can you be ignorant, that the Parliament to 
which members are sent by this county, and by the 
next market-town, have power to make new laws , by 
which you and your family may be stripped of your 
goods, thrown into prison, and even deprived qf life ? 

F. A dreadful power ! Having business of my own, 
1 never made inquiries concerning the business qf Par- 
liament ; hut imagined the lam had been fixed for 
many hundred years . 

G. The common laws to which you refer , ate equal, 
just, and humane ; but the King and Parliament may 
Aur them when they please. 
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F. The King ought therefore to be a good map, and 
the Parliament to consist of men equally good . 

G. The King alone can do no harm ; but who pmst 
judge the goodness of Parliament men f 

F. All those whose property, freedom , and live^ 
may be affected by their laws. 

G. Yet six men in seven who inhabit this kingdom 9 
have, like you, no votes; and the petition which J de- 
sired you to sign , has nothing for its object but the re- 
storation of you all, to the right of choosing those law * 
makers, by whom your money or your lives may be 
taken from you : attend while I read it distinctly . 

F. Give me your pen. I never wrote my name , ill 
as it may be written, with greater eagerness . 

G. I applaud you, and trust that your example will 
be followed by millions . Another word before we part. 
Recollect your opinion about your club in the village, 
and tell me what ought to be the consequence, if thq 
King alone were to insist on making laws, or on air 
tering them at his will and pleasure. 

F. He too must be expelled. 

G. Oh ! but think of his standing army , and of the 
militia, which now are his in substance, though ours ip 
form . 

F. If he were to employ that force against ihg pa* 
tion, they would, and ought to resist him, or the State 
would cease to be a state. 

G. What if the great accountants , and great law- 
yers, the Lillys and Spelmans of the nation, were to 

L 2 
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abuse their trust , and cruelly injure, instead tif faith* 
fully serving the public ? 

F. IVe must request the King to remove them , and 
make trial of others ; but none should implicitly be 
trusted. 

G. But what if a few great Lords or wealthy men 
were to keep the King himself in subjection, yet exert 
his force, lavish his treasure, and misuse his name, so 
as to domineer over the people , and manage the Par- 
liament ? 

■ F . IVe must Jight for the King and ourselves. 

G. You talk off ghling, as if you were speaking of 
some rustic engagement at a wake ; but your quarter- 
staffs would avail you little against bayonets. r ' 

F. JVe might easily provide ourselves with better 
arms . 

G. Not so easily, li ken the moment of resistance 
came, you would be deprived of all arms ; and those 
who should furnish you with them, or exhort you to take 
them up, would be called traitors, and probably put to 
death. 

F. IVe ought always therefore to be ready, and 
keep each of us a strong f reloch in the corner of his 
bedroom. 

G. That would be legal as well as rational. Are 
you , my honest friend , provided with a musket ? 

F. / will contribute no more to the club, and pur- 
base a ft e lock with my savings. 

G. It is not necessary. I have two, and will make 
•m a present of one, with complete accoutrements. 
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F. 1 accept it thankfully , and will converse'with you 
at your leisure on other subjects of this kind . 

G. In the mean while, spend an hour every morn- 
ing in the next fortnight , in learning to prime and 
load expeditiously , and to fire and charge with bayonet 
firmly and regularly . I $ay every morning , because , 
if you exercise too late in the evening , you may fall 
into some of the legal snares, which have been spread 
for you by those gentlemen, ivho would rather secure 
game for their table, than liberty for their nation . 

F. Some of my neighbours, who have served in the 
militia, will readily teach me ; and perhaps the whole 
village may be persuaded to procure uryis, and learn 
their exercise, 

G. It cannot be expected that the villagers should 
purchase arms; but they might easily be supplied, if the 
gentry of the nation would spare a little from their 
vices and luxury. 

F. May they turn to some sense of honour and 
\ irtue ! 

G. Fmtwdl , at presmt, and remember. That a 
fnc state is only a more numerous and more powerful 
club ; and that he only i.\ a free man, who is member 
of such a state. 

F. Good morning, Sir : you have made me wiser 
and belter than l was yesterday ; and yet methinhs , I 
had some knowledge in my own mind of this great sub- 
ject, and have been a politician all my life without per - 
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litis Dialogue ( as above set forth verbatim from the 
indictment) } with the intentions , as alleged in the in* 
tioductory part , constituted the charge y and the pub . 
licdtion of it by the Dean's direction constituted the 

prOof 

On the Dean's party the abovementioned advertise - 
ihent prefixed to it , was given in evidence to show with 
what intention he published it ; and his conduct in ge- 
neral relating to it teas proved . Witnesses were also 
called to his general character as a good subject , 

Mr . Bear croft y as Counsel for the Crown, having 
addressed the Jury in a very able and judicious speech , 
and the evidence being closed for the Crown , Mr, 
Br shine spoke as follows for the Dean of St, 4saph< 
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Gentlemen of the Jury, 

My learned and respectable friend hav - 
ing informed the Court that he means to call no 
other witnesses to support the prosecution, you are 
now in possession of the whole of the evidence, on 
which the Prosecutor has ventured to charge my 
reverend Client, the Dean of Saint Asaph, with 
a seditious purpose to excite disloyalty and disaf- 
fection to the person of his King, and an armed 
rebellion against the state and constitution of his 
country ; which evidence -is nothing more than his 
direction to another to publish this Dialogue, con- 
taining in itself nothing seditious, with an advertise- 
ment prefixed to it, containing a solemn protest 
against all sedition. 

The only difficulty therefore, which I feel in re* 
listing so false and malevolent an accusation, is to 
be able to repress the feeling excited by its 
folly and injustice, within those bounds which may 
h 4 
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leave my faculties their natural and unclouded ope, 
rations ; for I solemnly declare to you, that if he 
had been indictee^ as a libeller of our holy religion, 
only for publishing that the world was made by its 
Almighty Author, my astonishment could Hot have 
been greater than it is at this moment, to see the 
little book, which I hold in my hand, presented by 
a Gpnd Jury of English subjects, as a libel upon 
the government of England. Every sentiment con- 
tained in it (if the interpretations of words are to be 
settled, not according to fancy, but by the common 
rules of language) is to be found in the brightest 
pages of English literature, and in the most sacred 
volumes of English laws : if any one sentence from 
the beginning to the end of it be seditious or libel- 
lous, the Bill of Rights (to use the language of the 
advertisement prefixed to it) was a seditious libel; — 
the Revolution was a wicked rebellion ; — the existing 
government is a traitorous conspiracy against the 
hereditary monarchy of England ; — and our gracious 
Sovereign, whose title, I am persuaded, we are all 
of us prepared to defend with our blood, is an 
usurper of the crowns of these kingdoms. 

That all these absurd, preposterous, and trea- 
sonable conclusions, follow necessarily and una- 
voidably from a conclusion upon this evidence , — that 
this Dialogue is a libel, — following the example of my 
'earned friend, who has pledged his personal vera- 
- it\ in support of his sentiments, I assert, upon 
"U honour, to be my unaltered, and I believe ( 
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may say,; unalterable opinion, formed upon 
rtoBt mature deliberation; and I choose topfeu* 
that opinion in the very front of my address to you, 
that you may not, in the course of it, mistake the 
energies of truth and freedom for the zeal of profes- 
sional duty. 

This declaration of my own sentiments, even if 
my friend had not set me the example by giving.you 
his, I should have considered to be my duty in this 
cause ; for although, in ordinary cases, where the 
private right of the party accused is alone in discus- 
sion, and no general consequences can follow from 
the decision, the advocate and the private man 
ought in sound discretion to be kept asunder ; yet 
there are occasions, when such separation would be 
treachery and meanness. In a case where the dearest 
rights of society are involved in the resistance of a 
prosecution, — where the party accused is (as in this 
instance) but a mere name, — where the whole com* 
inanity is wounded through his sides,— and where 
the conviction of the private individual is the sub- 
version or surrender of public privileges, the advo- 
cate lias a more extensive charge : — the duty of the 
patriot citizen then mixes itself with his obligation 
to his client, and he disgraces himself, dishonours 
his profession, and betrays his country, if he does 
not step forth in his personal character, and vindi- 
cate the rights of all his fellow-citizens, which are 
attacked through the medium of the man he is de- 
fending. Gentlemen, I do not mean to shrink from 
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that responsibility upon this occ&siofl ; I desire to be 
considered the fellow-criminal of the Defendant, if by 
your verdict he should be found one, by publishing 
in advised speaking (which is substantially equal in 
guilt to the publication that he is accused of before 
you), my hearty approbation of every sentiment con- 
tained in this little book; promising here, in the 
face of the world, to publish them upon every 
suitable occasion, amongst that part of the commu- 
nity within the reach of my precept, influence, and 
example. If there be any more prosecutors of this 
denomination abroad among us, they know how to 
take advantage of these declarations * . 

Gentlemen, when I reflect upon the danger which 
has often attended the liberty of the press in former 
times, from the arbitrary proceedings of abject, un- 
principled, and dependant Judges, raised to their 
situations without abilities or worth, in proportion 
to their servility to power, I cannot help congratu- 
lating the public that you are to try this indictment 
with the assistance of the learned Judge before you; — 
much too instructed in the laws of this land to mis- 
lead you by mistake, and too conscientious to misin# 
struct you by design. 

The days indeed I hope are now past, when 
Judges and Jurymen upon state trials, were con- 
stantly pulling in different directions ; the Court en- 

- }• M.,jj h»' <t cn heunltot, that u hen the Dialogue was brought 
h w me Conn, by Mr. Eiskme\ motion to arrest the judgment., 
( oirt v..u cbhged toikchuefh.it it contained no iliegsj matter. 
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devouring to annihilate altogether the province of 
the Jury, and the Jury in return listening with 
gust, jealousy, and alienation, to the directions of 
the Court. Now they may be expected to be tried 
with that harmony which is the beauty of our legal 
constitution ; — the Jury preserving their independence 
in judging of the intention, which is the e3senoe 
of every crime ; but listening to the opinion of the 
Judge upon the evidence, and upon the law, with 
that respect and attention, which dignity, learning* 
and honest intention in a magistrate must and ought 
always to carry along with them. 

Having received my earliest information in my 
profession from the learned Judge himself *, and 
having daily occasion to ob^rve his able administra- 
tion of justice, you may believe that I anticipate no* 
thing from the Bench unfavourable to innocence ; 
and I have experienced his regard in too many in- 
stances, not to be sure of every indulgence that is 
personal to myself. 

These considerations enable me with more free- 
dom to make my address to you upon the merits of 
this prosecution, in the issue of which your own ge- 
neral rights, as members of a free state, are not less 
involved, than the private rights of the individual I 
am defending. 

Gentlemen, my reverend friend stands before you 


* Mr. Erskine was for some time one of the Judge’s pupils a# 
a special pleader^ before be was rated to the bench* 
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under circumstances new and extraordinary, and I 
might add harsh and cruel ; he is not to be tried in 
the 'forum where he lives , according to the wise and 
just provisions of our ancient laws; — he is not to be 
tried by the vicinage, who, from their knowledge 
ef general character and conduct, were held by our 
wise and humane ancestors to be the fittest, or ra- 
ther the only judges in criminal cases : — he has been 
deprived of that privilege by the arts of the Prose- 
cutor, and is called before you s who live in another 
part of the country, and who, except by vague repu- 
tation, are utter strangers to him. 

* But the prosecution itself, abandoned by the public, 
and left, as you cannot but know it is, in the 
hands of an individual, is a circumstance not less 
extraordinary and unjust, — unless as it palpably 
refutes the truth of the accusation. — For, if this 
little book be a libel at all, it is a libel upon the state 
and constitution of the nation , and not upon any per- 
son under the protection of its laws : it attacks the 
character of no man in this or any other country; and 
therefore no man is individually or personally injured 
or offended by it. If it contain matter dangerous 
or offensive, the state alone can be endangered or of- 
fended. 

And are wc then reduced to that miserable condir 
non in this country, that, if discontent and sedition 
«' publicly exciting amongst the people, the charge 

suppressing it devolves upon Mr. Jones ? My 
"irucd fiicnd, if he would have you believe that 
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this Dialogue is seditious and dangerous* must be: 
driven to acknowledge, that Government tea. 
grossly neglected its trust; for if, as he 'says, itdiwf 
an evident tendency in critical times to stir up 
alarming commotions, and to procure a reform it* 
the representation of the people, by violence and' 
force of arms;— -and if, as he likewise says, a public 
prosecution is a proceeding calculated to prevent 
these probable consequences ; what excuse is he pre- 
pared to make for the Government, which, when, 
according to the evidence of his own witness, an ap- 
plication was made to it for that express purpose, 
positively, and on deliberation refused to prosecute? — 
What will lie say for one learned gentleman *, who 
dead is lamented, and for another^, who living is 
honoured by the whole profession ; both of whom, 
on the appearance of this Dialogue, were charged 
with the duty of prosecuting all offenders against the 
state, yet who not only read it day after day in 
pamphlets and newspapers, without stirring against 
the publishers, but who, on receiving it from the 
Lords of the Treasury by official reference, opposed 
a prosecution at the national expense ? — What will he 
say of the successors of those gentlemen, who hold 
their offices at this hour, and who have ratified the 
opinions of their predecessors by their own conduct? — 
And what, lastly, will he say in vindication of Majesty 

* Mr. "Wallace, then Attorney General. 

f Mr Lee, la’c Attcrnev, then Solicitor General. 
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itself, to my knowledge not unacquainted with the 
aubject, yet from whence no orders issued to the in* 
ferior servants of the state ? 

So that, after Mr. Fitzmaurice, representing this 
Dialogue as big with ruin to the public, has been 
laughed at by the King’s Ministers at the Treasury;— 
by the King himself, of whom he had an audience;— 
and by those appointed by his wisdom to conduct 
all prosecutions ; you are called upon to believe that 
it is a libel dangerous and destructive ; — and that 
while, the state, neglected by those who are charged 
with its preservation, is tottering to its centre, the 
falling constitution of this ancient nation is hap- 
pily supported by Mr. Jones, who, like another Atlas, 
bears it upon his shoulders *. 

Mr. Jones then, who sits before you, is the only 
man in England who accuses the Defendant. He 
alone takes upon himself the important office of dic- 
tating to His Majesty, — of reprobating the proceed- 
ings of his Ministers, — and of superseding his At- 
torney and Solicitor General ; — and shall I insult 
your understandings by supposing that this accusa- 
tion proceeds from pure patriotism and public spirit 
in him, or more properly in that other gentleman , 
whose deputy upon this occasion he is well known to be ? 


* Mr. Jones, the present Marshal of the King’s Bench, he- 
atne entangled in the piosecution as the attorney of Mr. Fitz- 
..uuii o, hotlur to the late Marquis of Lansdowue — he is es- 
.nuil a \ei> worthy man, and has .since' lived in baljits of in- 
nan and regai d with Lord Er«kiuc. 
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Whether such a supposition would not mdee^Jk# 
an insult, his conduct as a public prosecutor wjl) 
illustrate. 

He originally put the indictment in a itgufeif 
course of trial in the very neighbourhood, where it# 
operations must have been most felt, and where, if 
criminal in its objects, thq criminality must hav# 
been the m°st obvious. A Jury of that viciuagq waf 
assembled to try it, and the Dean having require 
my assistance on the occasion, I travelled twp 
hundred miles with great inconvenience to poymlf, 
to do him that justice which he was entitled to as my 
friend, apd to pay to my country that tribute wbjeb U 
due fro^n every man when the liberty of the frrs$ 
is invaded. 

The Jury thus assembled, was formed from the 
first characters in their county ; — men who would 
have most willingly condemned either disaftectioju 
to the person of the King, or rebellion against Jui$ 
government : yet when such a Jury was empan- 
nelled, and such names were found upon it as Sir 
Watkyii Williams Wynne, and others not less re- 
spectable, this public-spirited Prosecutor , tv ho had no 
other object than public justice , was confounded and 
appalled. — He said to himself, This will never do. — 
All these gentlemen know, not only that this paper 
is not in itself a libel, but that it neither was nor 
could he publislied by the Dean with a libellous in- 
tention ; what is worse than all, they are men of too 
proud an honour to act, upon any p .rsuasion or au- 
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fhority, against the conviction of their own con- 
sciences. But how shall I get rid of them ? — They 
are already struck and empannelled, and unfortu- 
nately neither integrity nor sense are challenges to 
jurors. 

Gentlemen, in this dilemma, he produced an af- 
fidavit, which appeared to me not very sufficient for 
the purpose of evading the trial ; but as - those, 
who upon that occasion had to decide that question 
upon their oaths, were of a different opinion, 1 
shall not support my own by any arguments, mean- 
ing to conduct myself, with the utmost reverence 
for the administration of justice. I shall therefore 
content myself with stating, that the affidavit con- 
tained no other matter, than that there had been 
published at Wrexham an extract from Dr. Towers's 
Biography, containing accounts of trials for libels 
published above a century ago, from which the Ju- 
rors (if it had fallen in their way, which was not 
even deposed to) might have been informed of their 
right to judge their fellow-citizens, for crimes af- 
fecting their liberties or their lives ; — a doctrine not 
often disputed, and never without the vindication 
of it, bv the greatest and most illustrious names in 
the law. But, says this public-spirited Prosecutor, 
if thi; Joky are to try this, I must withdraw my 
oroseeutiou ; for they arc men of honour and 
_nusc : — the\ know the constitution of their country, 
nd tluy know the Doan of Saint Asaph; and I 
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have therefore nothing left but to apply to thfe Judged* 
suggesting that the minds of 'the Special Jury are so 
prejudiced, by being told that they are Englishmen, 
and that they have the power of acquitting a defendarit 
accused of a crime, if they think him innocent, that 
they are unfit to sit in judgment upon him. Gen- 
tlemen, the scheme succeeded ; and I was put ih 
my chaise, and wheeled back again, with, the matter 
in my pocket which had postponed the trial ; — mat- 
ter which was to be found in every shop in London, 
and which had been equally within the reach of every 
man, who had sat upon a jury since the times of 
King Charles the Second. 

In this manner, above a year ago, the Prosecutoi 
deprived my reverend friend of an honourable ac- 
quittal in his own country. It is a circumstance 
material in the consideration of this indictment, 
because, in* administering public justice, you will, 

I am persuaded, watch with jealousy to discover, 
whether public justice be the end and object of the 
prosecution : and in trying, whether my reverend 
Client proceeded malo ammo in the publication of 
this Dialogue, you will certainly obtain some light 
from examining, quo ammo the Prosecutor has ar- 
raigned him before you. 

When the indictment was brought down again to 
trial at the next following assizes, there were no 
more pamphlets to form a pretext for procrastina- 
tion. I was surprised, indeed, that they did not 
employ some of their own party to publish one, 
vol. i. 


M 
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ap4 have recourse to the same device which had been 
so successful before ; but, this mode either did not 
strike, or was thought to be but fruitlessly delaying 
that acquittal, which coidd not be ultimately pre- 
vented* 

The Prosecutor, therefore, secretly sued out a writ 
of certiorari from the Court of King’s Bench, the 
effect of which was to remove the indictment from 
the Court of Great Sessions in Wales, and to bring 
it to trial as an English record in an English county. 
Armed with this secret weapon to defeat the honest 
and open arm of justice, he appeared at Wrexham, 
and gave notice of trial, saying to himself, “ I will 
“ take no notice that I have the King’s writ, till I 
“ see the complexion of the jury ; — if I find them 
“ men fit for my purpose, either as the prostitutes 
<( of power, or as men of little minds, or from their 
“ insignificance equally subject to the frown of au- 
“ thority, and the blandishments of corruption, so 
“ that I may reasonably look for a sacrifice, instead 
“ of a trial, I will then keep the certiorari in my 
“ pocket, and the proceedings will of course go for- 
(( ward : — but if, on the contrary, I find such names 
“ as I found before ; — if the gentlemen of the county 
“ are to meet me ; I will then, with His Majesty’s 
“ writ in my hand, discharge them from giving that 
t: verdict of acquittal, which their understandings 
“ would dictate, and their consciences impose.’' 

Such, without any figure, I may assert to have 
been the secret language of Mr, Jones to himself, un r 
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less he means to slander those gentlemen in the ftee 
of this Court, by saying that the jurors, from whose 
jurisdiction he, by his certiorari , withdrew the indidt- 
ment, were not impartial, Intelligent, and indepen- 
dent men a sentiment which he dares not presume : 
even to whisper, because in public or in private he 
would be silenced by all who heard it. 

From such a tribunal this public-spirited Prosecutor 
shrunk a second time : and just as I was getting out 
of my chaise at Wrexham, after another journey 
from the other side of the island, without even no-* 
tice of an intention to postpone the trial, he himself 
in person (his counsel having, from a sense, of ho- 
nour and decency, refused it) presented the King’s 
writ to the Chief Justice of Chester, which dismissed 
the Dean for ever from the judgment of his neigh- 
bours and countrymen, and which brings him before 
you to-day. 

What opinion then must the Prosecutor en- 
tertain of your honour, and your virtues, since 
he evidently expects from you a verdict, which 
it is manifest from his conduct he did not venture 
to hope for, from such a jury as I have described to 
you ? 

Gentlemen, I observe an honest indignation rising 
in all your countenances on the subject, which, 
with the arts of an advocate, I might .easily press into 
the service of my friend ; but as. his defence doe^ 
not require the support of your resentments, or even 
of those honest prejudices, to which . liberal minds. 
m 2 
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are but too open without excitation, I shall draw a 
veil over all that may seduce you from the corrected 
and the severest judgment. 

Gentlemen, the Deaiitrf St. Asaph is indicted by 
the Prosecutor, not for having published this little 
book * that is not the charge : — he is indicted for 
publishing a false, scandalous, and malicious libel, 
and for publishing it (I am nowfgoing to read the very 
Words of the charge) “ with a malicious design and 
“ intention to diffuse among the subjects of this 
“ realm jealousies and suspicions of the King and 
(i his Government ; — to create disaffection to his 
tf person ; — to raise seditions and tumults within the 
u kingdom and to excite His Majesty’s subjects 
“ to attempt, by armed rebellion and violence, to 
“ subvert the state and constitution of the nation.” 

These are not words of form , but of the very es- 
sence of the charge. The Defendant pleads that he 
is not guilty, and puts himself upon you his country; 

' and it is fit, therefore, that you should be distinctly 
informed of the effect of a general verdict of guilty 
on such an issue, before you venture to pronounce 
it. — By such a verdict you do not merely find, that 
the Defendant published the paper in question ; for 
if that were the whole scope of such a finding, in- 
volving no examination into the merits of the thing 
published, the term guilty might be wholly inap- 
plicable and unjust, because the publication of that 
which is not criminal cannot be a crime, and because 
x man cannot be guilty of publishing that which 
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contains in it nothing which constitutes guilt. This 
observation is confirmed by the language of the re*- 
cord ; for if the verdict of guilty involved no other 
consideration than the simple fact of publication, the 
legal term would be, that the Defendant PuamsHen^ 
not that he was guilty of publishing they, 
who tdlyouthata general verdict of guilty/ compre- 
hends nothing more than the feet of publishing*. are 
forced in the same moment to confess, that if you 
found that fact alvnei without applying tQ : it the 
epithet of guilty, no judgment or punishment, could 
follow from your verdict ; and they therefore call 
upon you to pronounce that guilt, which they forbid 
you to examine into, acknowledging at the same 
time, that it can be legally pronounced by now but 
you : — a position shocking to conscience, and insult- 
ing to common sense. 

Indeed, every part of the record exposes the 
absurdity, of a verdict of guilty, which is not 
founded on a previous judgment that the matter in- 
dicted is a libel, and that the Defendant published it 
with a criminal intention ; for if you pronounce the 
word guilty, without meaning to find sedition in the 
thing published, or in the mind of the publisher, 
you expose to shame and. punishment the innocence 
which you mean to protect ; since the instant that 
you say the Defendant is guilty, the gentleman who 
sits under the Judge is bound hy law to record him 
guilty in manner and form as he is accused; i. e. 
guilty of publishing a seditious libel, with a seditious 
M 3 
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intention ; and the Court above is likewise 
bound to put the same construction on your finding. 
Thus, without inquiry into the only circumstance 
which can constitute guilt , and without meaning to 
find the Defendant guilty , you may be seduced into 
a judgment which your consciences may revolt at, 
and your speech to the world deny ; but which the 
authors of this system have resolved that you shall 
not explain to the Court, when it is proceeding to pu« 
'pish the Defendant on the authority of your intended 
verdict of acquittal. 

As a proof that this is the plain and simple state 
pf the question, I might venture to ask the learned 
Judge, what answer I should receive from the Court 
of King’s Bench, if you were this day to find the 
Dean of St. Asaph guilty, but without meaning to 
find it a libel, or that lie published it with a wicked 
and seditious purpose ; and I, on the foundation of 
your wishes and opinions, should address myself 
thus to the Court when he was called up for judg- 
ment : 

“ My Lords, I hope that, in mitigation of my 
“ Client’s punishment, you will consider that he 
“ published it with perfect innocence of intention, 
“ believing, on the highest authorities, that every 
“ thing contained in it was agreeable to the laws and 
“ constitution of his country ; and that your Lord- 
iC ships will further recollect that the Jury, at the 
<l trial, gave no contrary opinion, fitding only the 

juct of publication,” 
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Gentlemen, if the patience and forbearance of 
the Judges permitted me to get to the conclusion 
of such an absurd speech, I should hear this sort of 
language from the Coitrt in answer to it : u We are 
“ surprised, Mr. Erskine, at every thing we have 
“ heard from you. You ought to know your pro- 
“ fession better, after seven years practice of it, 
“ than to hold such a language to the Court : you 
“ are estopped by the verdict of guilty y from saying 
t( he did not publish with a seditions intention ; and 
" we cannot listen to the declarations of jurors in 
M contradiction to their recorded judgment/* * 

Such would be the reception of that defence ;< — 
and thus you are asked to deliver over the Dean of 
St. Asaph into the hands of the Judges, humane and 
liberal indeed, but who could not betray their oaths, 
because you had set them the example by betraying 
yours, and who would therefore be bound to believe 
him criminal, because you had said so on the record, 
though in violation of your opinions — opinions 
which, as ministers of the law, they could not act 
upon, — to the existence of which they could not even 
advert. 

The conduct of my friend Mr. Bearcroft, upon 
this occasion, which was marked with wisdom and 
discretion, is a farther confirmation of the truth of 
all these observations : — for, if your duty had been 
confined to the simple question of publication, his 
address to you would have been nothing more, than 
that he would call his witness to prove the fact that 
M 4 
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tfie Dean published this paper , instead of enlarging 
to you, as he ha6 done with .great ability, on the 
libellous nature of the publication. There is, there, 
fore, a gross inconsistency in his address to you,— 
not from want of his usual precision, but because 
he is hampered by his good sense in stating an ab- 
surd argument, which happens to be necessary for 
his purpose ; for he sets out with sayingjjluit jf )ou 
shall be of opinion it has no tendency to excite sc- 
dition, you must find him not guilty ; and ew's 
with telling you, that whether it has or has not such 
tendency, is a question of law for the Court , and 
foreign, to the present consideration. — It requires, 
therefore, no other faculty than that of keeping 
awake, to see through the fallacy of such doctrines; 
and I shall therefore proceed to lay before j ou the 
observations I have made upon this Dialogue, which 
you are desired to censure as a libel. 

I have already observed, and it is indeed on all 
hands admitted, that if it be libellous at all, it is a 
libel on the public government, and not the slander 
of any private man. 

Now to constitute a libel upon the government, 
one of two things appears to me to be absolutely ne- 
oessary. The publication must either ^raign and, 
misrepresent the general principles, on which the con- 
stitution is founded, with a design to render the 
people turbulent and discontented under it or, ad- 
mitting the gootl principles of the government in 
the abstract, must accuse the existing administration 
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with a departure from them, — in such a: manner toty 
$ to convince a Jury of an evil design in the writer* 
Let us tty this little pamphlet by these touchstones* 
and let the Defendant stand or fall by the test. „ v 
The beginning of this pamphlet, and indeed the 
evident and universal scope of it, is to render our 
happy constitution, and the principles on which it 
is founded jvell understood, by all that part of the 
community which are out of the pale of that know* 
ledge by liberal studies and scientific reflections.;— 
a purpose truly public-spirited, and which could not 
be better effected, than by having recourse to fami- 
liar comparisons drawn from common life,, more 
suited to the frame of unlettered minds than abstract 
observations. 

It was this consideration that led Sir William 
Jones *, a gentleman of great learning and excellent 
principles, to compose this Dialogue, and who im- 
mediately after avowing himself to be the author, 
was appointed by the King to be one of the Supreme 
Judges of our Asiatic empire: where, he would 
hardly have been selected to preside, if his work had 
been thought seditious. Of this I am sure, that his 
intentions were directly the contrary. He thought 
and felt, |s all men of sense must feel and think, 
that there was no mode so likely to inculcate obe- 
dience to government in an Englishman, as to make 

* Sir William Jones is now dead, but bis name will live 
for ever in the gptefel memory of his country. 
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him acquainted with its principles; since the English 
constitution must always be cherished, and revered 
exactly in the proportion that it is understood/ 

He therefore divested his mind of all those classical 
refinements which so remarkably characterize it, and 
composed this simple and natural Dialogue between 
a Gentleman and a Farmer : in which the Gentle- 
man, meaning to illustrate the great principles of 
public government, by comparing them with the 
lesser combinations of society, asks the Farmer, 
what is the object of the little club in the village of 
which he is a member ; and if he is a member of it 
on compulsion, or by his free consent ? — If the pre- 
sident is self-appointed, or rules by election ? — If he 
would submit to his taking the money from the box 
without the vote of the members? — with many 
other questions of a similar tendency; and being 
answered in the negative, he very luminously brings 
forward the analogy by making the Gentleman say 
to him, “ did it never occur to you that every state 
“ is but a great club ?” or, in other words, that the 
greater as well as the lesser societies of mankind are 
held together by social compacts, and that the go- 
vernment of which you are a subject, is not the rod 
of oppression in the hands of the strongest, but is 
of your own creation ; — a voluntary emanation from 
vourself, and directed to your own advantage. 

Mr. Bcarcroft, sensible that this is the just and 
natural construction of that part of the Dialogue, was 
very desirous to make you believe that the other part 
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of it, torching the reform in the representation, of 
the people in Parliament, had no reference to. that 
context ; but that it was to be connected with all that 
follows about bearing arms. I must therefore beg 
your attention to that part of the publication, which 
will speak plainly for itself. 

The Gentleman says to the Farmer, on his telling 
him he had no vote, “ Do you know that six. mea 
“ in seven have, like you, no voice in the election 
“ of those who make the laws which bind your 
“ property and life ?** And then asks him to sign » 
petition which has for its object to render elections 
co-extensive with the trusts which they repose. — And 
is there a man upon the Jury, who does not feel that 
all the other advantages of our constitution are lost 
to us, until this salutary object is attained; or who is 
not ready to applaud every man who seeks to attain it 
by means that are constitutional ? 

Brit, according to my friend, the means proposed 
were not constitutional, but rebellious. I will give 
you his own words, as I took them down : “ The 
“ gentleman was saying, very intelligibly, — Sir, I desire 
“ you to rebel, — to clothe yourself in armour, for 
“ you are cheated of your inheritance. How are 
<f you to rectify this ? — How are you to right your- 
“ selves ? — Learn the Prussian exercise.” 

But, how does my friend collect these expressions 
from the words of the passages, which are shortly 
these : <c And the petition which I desired you to 
“ sign has only for its object the restoration of your 

5 



lfa m . EJtSKIffE’S SFEECH Off- TUB 

o right to choose your lawbreakers.” I. confers l am 
at a loss to conceive how the Prussian exercise finds 
Its way into this sentence. It is a most martial way 
of describing pen and ink. — Cannot a man sign a pe- 
tition without tossing a firelock ? • I, who have been 
a soldier, can do either ; — but I do not sign my name 
with a gun. There is, besides, another difficulty in 
my friend’s construction of the sentence. The ob- 
ject of the petition is the choosing of law-makers ; 
but according to him, there is to be an end of all 
law-makers, and of all laws : for neither can exist 
under the Prussian exercise. He mast be a whim- 
sical scholar, who tells a Farmer to sign a petition 
for the improvement of government, his real pur- 
pose being to set it upon the die of a rebellion, 
whether there should be any government at all. 

But, let me ask yon, Gentlemen, whether such 
.-trained constructions are to be tolerated in a criminal 
prosecution, when the simple and; natural construction 
of language falls in directly with the fact ? You 
cannot but know, that, at the time when this Dia- 
logue was written, the table of the House of Com- 
mon* groaned with petitions presented to the House 
from the most illustrious names and characters, re- 
presenting the most important communities in the 
nation ; — not with the threat of the Prussian. exercise, 
but with the prayer of humility and respect to the 
f a'<z i dature, that some immediate step should be taken 
<> avert that ruin, which the defect in the represent- 
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a tion of the people must sooner or later bring upon 
this falling empire. I do not choose to enter into 
political discussions here. But we all know, that 
the calamities which have fallen upon this country 
have proceeded from that fqtnl source ; and every wise 
man must be therefore Sensible, that a reform, if it 
can be attained without confusion, is a most desirable 
object. — But whether it be or be not desirable, is an 
idle speculation ; — because, at all events, the subject 
has a right to petition for what he thinks beneficial ; 
however visionary, therefore, you may think his peti- 
tion, you cannot deny it to be constitutional and 
legal ; and I may venture to assert, that this Dialogue 
is the first abstruct speculative writing , which has been 
attacked as a libel since the Revolution \ and from Mr. 
Bearcroft’s admission, that the proceeding is not 
prudent, I may venture to foretel that it will be the 
last. 

If you pursue this part of the Dialogue to the 
conclusion, the false and unjust construction put upon 
it becomes more palpable : “ Give me your pen,” 
said the Farmer ; “ I never wrote iny name, ill as it 
u may be written, with greater eagerness.” Upon 
which the Gentleman says, “ I applaud you, and trust 
“ that your example will be followed by millions.” 
What example? — Arms ? — Rebellion ? — Disaifection? 
No ! — but that others might add their names to the 
petition, which he had advised him to sign, until 
the voice of the whole nation reached Parliament un 
the subject. This is the plain and oln ions i oust; uc 
2 
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tion i and it is not long since that those persons in 
Parliament with whom my friend associates, and with 
whom he acts, affected at least to hold thevoice of 
the people of England to be the rule and guide of 
Parliament ; and the Gentleman in the Dialogue, 
knowing that the universal voice of the community 
could not be wisely neglected by the Legislature, 
only expressed his wish, that the petitions should not 
be partial, but universal. 

With the expression of this wish every thing in the 
Dialogue upon the subject of representation finally 
closes; and if you will only honour me with your 
attentions for a few moments longer, I will show 
you, that the rest of the pamphlet is the most ab- 
stract speculation on government to be found in 
print ; and that I was well warranted when I told 
you some time ago, that all its doctrines were to be 
found in the brightest pages of English learning, and 
iu the most sacred volumes of English laws. 

The subject of the petition being finished, the 
Gentleman says, “ Another word before we part. 
“ What ought to be the consequence, if the King 
“ alone were to insist on making laws, or on altering 
“ them at his will and pleasure ?” To which the 
Farmer answers, “ He too must be expelled.” — “Oh; 
“ but think of his standing army,” says the Gentle- 
man, “ and of the militia, which now are his in sub- 
“ stance, though ours in form.” Farmer, “ If he 

were to employ that force against the nation, they 
' would, and ought to resist him, or the state would 
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« cease to be a state.” And now you will see ihat 
I am not countenancing rebellion ; for if this were 
pointed to excite resistance to the King’s authority, 
and to lead the people to believe that His Majesty 
was, in the present course of his government, breaking 
through the laws, and therefore, on the principles 
of the constitution, was subject to expulsion, I admit 
that my Client ought to be expelled from this and 
every other community. But is this proved ? — No ! 
It is not even asserted. I say this in the hearing of 
a Judge deeply learned in the laws, and who is bound 
to tell you, that there is nothing in the indictment, 
which even charges such an application of the general 
doctrine. The gentleman who drew it is also very 
learned in his profession ; and if he had intended 
such a charge, he would have followed the rules deli- 
vered by the twelve Judges in the House of Lords, 
in the case of the King against Horne *, and would 
have set out with saying, that, at the time of publish- 
ing the libel in question, there were petitions from 
all parts of England, desiring a reform in the repre- 
sentation of the people in Parliament ; — and that 
the Defendant knowing this, and intending to stir 
up rebellion, and to make the people believe, that 
His Majesty was ruling contrary to law, and ought 
to be expelled, caused to be published the Dialogue, 
This would have been the introduction to such a 
charge ; and then when he came to the words, “ He 


* See Mr. H. Cowfer’s Reports. 
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must be expelled,” he woidd have said,, bf 
of innuendo, meaning thereby to insinuate, that the 
King was governing contrary to law, andougkt <to be 
expelled ; which innuendo, though void in itself; 
without atite^dent matter by way of introduction; 
would, when coupled with the introductory averment 
on the record, have made the charge complete.*-] 
should haye then known what I had to defend my 
Client against, and should have been prepared with 
witnesses to show you the absurdity of supposing 
that the Dean ever imagined, or meant to insinuate, 
that tlie present King was governing contrary to law. 
But tlie penner of the indictment, well knowing that 
you never could have found such an application, and 
that, if it had been averred as the true meaning of 
the Dialogue, the indictment must have fallen to the 
ground for want df such finding, prudently omitted 
the innuendo yet you aredesired by Mr. Bearcroft, 
to take ‘that to be the true construction, which the 
Prosecutor durst not venture to submit to you by an 
averment in the indictment, and which not being 
averred, is not at all before you. 

But if you attend to what follows, you will observe 
that the writing is purely speculative , comprehending 
all the modes by which a government may be dis- 
solved ; for it is followed with 'the speculative case of 
injury to a government from bad ministers, and its 
constitutionalremedy. Says the Gentleman, “What, 
“ if the great accountants and great lawyers of the 
“ nation were to abusetheir truSt, and cruelly injure, 
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« instead of faithfully serving the public, what 'in 
“ such case are you to do ?” Fanner, •“ We must 
“ request the King to remove them, and make trial 
“ of others, but none should implicitly \ )Q trusted.” 
Request the King to remove them ! why, according 
to Mr. Bearcroft, you had expelled kirn , the moment 
before. 

Then follows a third Speculation of *a govern* 
ment dissolved by an aristocracy, the King remaining 
faithful to his trust * for the Gentleman proceeds 
thus : “ But what, if a few great lords or wealthy 
“ men were to keep the King himself in subjection, 
“ yet exert his force, lavish his treasure, and misuse 
“ his name, so as to domineer over the people and 
“ manage the Parliament ?” Says the Farmer, 
“ We must fight for the King and for ourselves.? 
What ? for the fugitive King whom the Dean of St. 
Asaph had before expelled from the crown of these 
kingdoms! Here again the ridicule of Mr. Bearcrot’t’s 
construction stares you in the face ; but taking it as 
an abstract speculation of the ruin of a state by aris- 
tocracy, it is perfectly plain. When he first puts 
the possible case of regal tyranny, he states the re- 
medy of expulsion ; — when of bad ministers to a 
good King, the remedy of petition to the throne ; — 
and when he supposes the throne to be overpowered 
by aristocratic dominion, he then says, “ We must 
u fight for the King and for ourselves/' — If there 
had been but one speculation ; viz. of regal tyranny, 
there might have been plausibility at least in Mr. 
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Bcareroft’s argument ; but when so many differed 
propositions are put, altogether repugnant to and 
inconsistent with each other, common sense tells every 
man that tl*e writer speculative, since no state ol 
facts can suit them all. ■ 

Gentlemen, these observations, striking as they 
are, must lose much of their force, .unless you carry 
along with J?ou the writing from which they arise; 
and therefore I am persuaded that you will be per- 
mitted to day to do what Juries have been directed 
by Courts to do on the most solemn occasions, that is, 
to take the supposed libel with you out of court, and 
to judge for yourselves whether it be possible for any 
conscientious or reasonable man to fasten upon it any 
other interpretation, than that which I have laid be- 
fore you. 

If the Dialogue is pursued a little further, it will 
be seen, that all the exhortations to arms are pointed 
to the protection of the King’s government, and the 
liberty of the people derived from it. Says the Gen- 
tleman, “ You talk of fighting as if you were speaking 
“ of some rustic engagement ; but your quarter-staff 
u would avail you little against bayonets.” Farmer, 
“ We might easily provide ourselves with better 
“ arms.” — “ Not so easily,” says the Gentleman; 
4 ‘ you ought to- have a strong firelock.” What to 
do ? look at the context, -^-For God’s sake do not 
violate a-ll the rutos of grammar, by refusing to took 
at the next antecedent !— take care to have a firelock* 
For what purpose? “ to fight for the King and 

2 
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« yourself/* in case the King, who is the fountain 
of legal government, should be kept in subjection by 
those great and wealthy lords, who might abuselns 
authority and insult his title. This, I assert, is not 
only the genuine and natural construction, but the 
only legal one it can receive from the Court on this 
record; since, in order to charge all this tote not 
merely speculative and abstract, but pointing to the 
King and his government, to the expulsion of our 
gracious Sovereign, whom my reverend friend respects 
and loves, and whose government he reverences as 
much as any man who hears me, there should have 
been such an introduction as I have already adverted 
to, viz. that there were such views and intentions in 
others , and that He , knowing it, and intending to 
improve and foment them, wrote so and so ; and then 
on coming to the words, that the King must be ex-' 
pelled , the sense and application should have been 
pointed by an averment, that he thereby meant to in- 
sinuate to the people of England, that the present 
Kdng ought in fact to be expelled ; and not specula- 
tively, that under such circumstances it would be law- 
ful to expel a King.* 

Gentlemen^ if lam well founded in thus asserting, 
that neither in law nor in fact is there any seditious 
application of those general principles, there is no- 
thing further left for consideration, than to see whe- 
ther they be warranted in the abstract a discussion 
hardly necessary under the government of His pre- 
sent Majesty, who holds his crown under the act of 
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settlement, made in consequence of ftfce Compact be*: 
tween the King and people at the Revolution,. What 
paityouor l 9 Gentlemen, might have taken, if we 
had Jived in the days of the Stuarts, and in the un- 
happiest of their days which brought on the Revolu- 
tion, is foreign to- the present question whether 
we should have been* found among those glorious 
riaines, who frpm well-directed principle supported 
that memorable aera, or amongst those who from 
mistaken principle opposed it, cannot affect our 
judgments to-day : — whatever part we may conceive 
we should or ought to have acted, we are bound by 
the acts of our ancestors, who determined that 
there existed an original compact between King and 
people, —-who declared, that King James had broken 
it,— and who bestowed the crown upon another. — 
The principle of that memorable revolution is fully 
explained in the Bill of Rights, and forms the most 
unanswerable vindication of this fittle book. The 
misdeeds of King James are drawn up in the preamble- 
to that famous statute ; and it is worth your atten- 
tion, that one of the principal charges in the cata- 
logue of his offences is, that lie caused several of 
those subjects (whose rig! it to carry arms is to-day 
denied by this indictment) to be disarmed in defiance 
ofthelaws. — Our ancestors having stated allthecrimes 
for which they took the crown from the head of their 
fugitive sovereign, and having placed it on the brows 
of their deliverer, mark out the conditions on which 
he is to wear it. They were not to be betrayed by 
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his great qualities, nor even by the gratitude they 
owed him, to give him an unconditional inheritance 
in the throne; but enumerating all their ancienUpri- 
viieges, they fell their new sovereign in the body of 
the law, that while he maintains these privileges, 
and no longer than he maintains them, lie is King. 

The same wise caution, which marked the acts of 
the Revolution, is visible in* the act of settlement on 
the accession of the House of Hanover, by whi$h 
the crown was again bestowed upon the strict condi- 
tion of governing according to law, — maintaining the 
Protestant religion, — and not being married to a Pa- 
pist. 

Under this wholesome entail, which again vindi- 
cates wery sentence in this hook , may liis Majesty 
and his posterity hold the crown of these kingdoms 
ior ever !— a wish in which I know I am fervently 
seconded by my reverend friend, and with which I 
might call the whole country to vouch for the con- 
formity of his conduct. 

* But my learned friend, knowing that I was invul- 
nerable here, and afraid to encounter those principles 
on which his own personal liberty is founded, and 
on the assertion of which his well-earned character 
is at stake in the world, says to you with his usual 
artifice: “ Let us admit that there is no sedition in 
“ this Dialogue, let us suppose it to le all constitu- 
u tional and legal, yet it may mischief: — uhy tell 
*' the people so ?" 

Centletneu, J am furnished with an answer to this 
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objection, which I hope will satisfy my friend, and 
put 4 an end to all disputes among us ; for upon this 
head I will give you the opinion of Mr. Locke, the 
greatest Whig that ever lived in -this country, .and 
likewise- of Lord Bolinghroke, the greatest Tory in 
it; by which you sec that Whigs and Tories, who could 
never accord in any thing else, were perfectly agreed 
upon “the propriety and virtue of enlightening the 
people’on the subject of government. 

Mr. Locke on this subject speaks out much 
• stronger than the Dialogue. He says in his Treatise 
on Government, “ Wherever law ends tyranny be. 
“ gins ; and whoever, in authority, exceeds the 
“ power given him by the law, and makes use of 
“ the force he has under his command, to compass 
u that upon the subject which the law allows not, 
“ ceases in that to be a magistrate, and, acting 
“ without authority, may be opposed as any other 
“ man, who by force invades the rights of another. 
“ This is acknowledged in subordinate magistrates. 
“ He that hath authority by a legal warrant to seize 
“ my person in the street , may be opposed as a thiet 
u and a robber, if he endeavours to break into my house 
(i to execute it on, me there, although I know he has 
“ such a warrant as would have empowered him to 
“ arrest me abroad. And why this should not hold 
“ in the highest as well as in the most inferior ma- 
“ gistrate, I would gladly be informed. For the 
“ exceeding the bounds of authority is no more a 
“ right in a great than in a petty officer, in a King 
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o than in a constable.; but is so much the worse in 
“ him, that he has more trust put in him, and 
“ more extended evil follows from the abuse of it.” 

But Mr. "Locke, knowing that the most excellent 
doctrines are often perverted by wiyked, men, who 
have their own private objects to lead them to that' 
perversion, or by ignorant men who do not understand 
them, takes the very objection of my learned friend, 
Mr. Bearcroft, and puts it as follows into tho mouth 
of his adversary, in order that he may himself an- 
swer and expose it : “ But there are who say that it 
“ lays a foundation for rebellion,” — Gentlemen, yon 
will do me the honour to attend to this, for one would 
imagine Mr. Bearcroft had Mr. Locke in his hand 
when lie was speaking. 

“ But there are who say that it lays a foundation 
“ for rebellion, to tell the people that they arc ab- 
“ solved from obedience, when illegal attempts arc 
“ made upon their liberties, arid that they may op- 
“ pose their magistrates when they imade their pro- 
“ perties, contrary to the trust put in them ; and 
“ that, therefore, the doctrine is not to he allowed, 

“ as libellous, dangerous,, and destructive of the 
tk peace of the world.”— But that great man instantly 
answers the objection, which he had himself raised in 
order to destroy it, and truly says, <c such men 
“ might as well say, that the people should not be 
“ told that honest men may oppose robbers or pi- 
“ rates, lest it should excite to disorder and blood- 
“ shed.” 
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What reasoning can be mote jiTSt?~for if we 
were to argue from the possibility, that human de- 
pravity and folly may turn to evil what is meant for 
good, all the comforts and blessings which God,< the 
author of indulgent nature, has bestowed upon uc j 
and without which we should neither enjoy nor in- 
deed deserve our existence, would-be abolished as 
pernicious, till we were reduced to the fellowship of 
beasts. 

The Holy Gospels could not be promulgated 
for though they are the foundation of all the moral 
obligations, which unite men together in society, 
yet the study of them often conducts weak minds to 
false opinions, enthusiasm, and madness. 

The use of pistols should be forbidden ; — for, 
though they are necessary instruments of self-defence, 
yet men often turn them revengefully upon one ano- 
ther in private quarrels. — Fire ought to be prohi- 
bited ; — for though, under due regulations, it is not 
only a luxury hut a necessary of life, yet the dwell- 
ings of mankind and whole cities are often laid waste 
and destroyed by it. — Medicines and drugs should 
not he sold promiscuously; — for though, in the 
hands of skilful physicians, they are the kind resto- 
ratives of nature, yet they may come to be adminis- 
tered by quacks, and operate as poisons. There is 
nothing, in short, however excellent, which wicked- 
ness or folly may not pervert from its intended pur- 
ple. But if I tell a man, that if lie takes my me- 
linnc in the agony of disease, it will expel it by the 
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violence of its operation, will kinduce him Uxlestttqr 
his constitution by taking it while he is in health# Jo#, 
so, when a writer speculates on all the ways by which, 
human governments may be dissolved, and points oat 
the remedies, which the history of the world fur- 
nishes from the experience of former ages ; is he, 
therefore, to be supposed to prognosticate instant 
dissolution in the existing government, and to stifr up. 
sedition and rebellion against it? 

Having given you the sentiments of Mr. Locke, 
published three years after the accession of King 
William, who caressed the author, and raised him 
to the highest trust in the state, let us look at the 
sentiments of a To r y» 011 that subject, not less 
celebrated in the republic of letters, and on the 
theatre of the world : — I speak of the great Lord I3o- 
lingbroke, who was in arms to restore King James 
to his forfeited throne, and who was anxious to rescue 
the Jacobites from what he thought a scandal on 
them, namely the imputation, that, because from 
the union of so many human rights centred in the 
person of King James, they preferred and supported • 
his hereditary title on the looting of our own ancient 
civil constitutions, they, therefore, believed in his 
claim to govern jure dhino , independent of the law. 

This doctrine of passive obedience, which the 
Prosecutor of this libel must successfully maintain 
to be the law, and which certainly is the law, if this 
Dialogue be a libel, was resented above half a cen- 
tury ago by this great writer, even in a tract written 
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%foile an exile in France on account of his treason 
against the House of Hanover. “ The duty of the 
“ people,” says his Lordship, “ is now settled upon 
ts so clear a foundation, that no man can hesitate how 
“ far he is to obey,' or doubt upon what occasions 
“’he is to resist. Conscience can no longer battle 
<£ with the understanding : we know that we are 
u to defend the crown with out lives and fortunes, 
44 as long as the crown protects us, and keeps strictly 
“ to the bounds within which the laws have con- 
n fined it. We know likewise, that we are to do it 
4t no longer.” 

Having finished three volumes of masterly and elo- 
quent discussions on our government, he concludes, 
with stating thef duty imposed on every enlightened 
mind to instruct the people on the principles of our 
government, in the following animated passage: 
44 The whole tendency of these discourses is to in- 
44 culcate a rational idea of the nature of our free 
44 government into the minds of all my countrymen, 
u and to prevent the fatal consequence of those slavish 
“ principles, which are industriously propagated 
44 through the kingdom, by wicked and designing 
“ men. He who labours to blind the people, and 
44 to keep them from instruction on those momen- 
44 tons subjects, may be justly suspected of sedition 
44 and disaffection ; but he who makes it his busi- 
44 ness to open the understandings of mankind, by 
44 laving before them the true principles of their go- 
4 ‘ vernment, cuts up all faction by the roots; tor it 
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“ cannot but interest the people in the pres^ryatigi 
" of their constitution, when they know its,ei;c$i- 
“ lence and its wisdom.” 

BulH&ays Mr. Bearctoft, again and .again, " are 
“ the multitude to be told all this ?” I say as often 
on my part, yes. I say, that nothing can preserve 
the government of this free and happy country, in 
which under the blessing of God we live; — that 
nothing can make it endure to all future ages, but its 
excellence and its wisdom being known, not only to 
you and the higher ranks of men, who may be over- 
borne by a contentious multitude, but also to the 
great body of the people, by disseminating among 
them the true principles on which it is established ; 
which show them, that they are not the hewers of 
wood and the drawers of water to men who avail 
themselves of their labour and industry ; — but. that 
government is a trust proceeding from themselves 
an emanation from their own strength ; — a benefit and 
a blessing, which has stood the test of ages ; — that 
they are governed because they desire to be governed, 
and )ield a voluntary obedience to the laws, because 
the laws protect them in the liberties they enjoy. 

Upon these principles I assert with men of all de- 
nominations and parties, who have written on the 
subject of free governments, that this Dialogue, so- 
far from misrepresenting or endangering the constitu- 
tion of England, disseminates obedience and affec- 
tion to it as far as it reaches and that the compari- 
son of the great political institutions with the littlfr 
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in the village, is a decisive ftiark of the honest 
Mention of its author. ' ' - 4 - 

Does a man rebel against the president of his club 
while he fulfils his trust ? — No : because he%of his 
Own appointment, and acting for his comfort and 
benefit. This safe and simple analogy, lying within 
the reach of every understanding, is therefore 
adopted by the scholar as the vehicle of instruction; 
who, wishing the peasant to be sensible of the happy 
government of this country, and to be acquainted 
With the deep stake he has in its preservation, truly 
tells him, that a nation is but a great club, go- 
wned by die same consent, and supported by the 
same voluntary compact ; impressing upon his mind 
the great theory of public freedom, by the most fami- 
liar allusions to the little but delightful intercourses of 
social life, by which men derive those benefits, that 
come home the nearest to their bosoms. 

' Such is the wise land innocent scope of this Dia- 
logue, which, after it had been repeatedly published 
Without censure, and without mischief, under the 
public eye of Government in the capital, is gravely 
supposed to have been circulated by my reverend 
friend many months afterwards, with a' malignant 
purpose to overturn the monarchy by an armed re- 
bellion. 

Gentlemen, if the absurdity of such a conclusion, 
from the scope of the Dialogue itself, were not self- 
evident, I might render it more glaring by adverting 
to the condition of the publisher. The affectionate 



TRIAfi X)W *TM ^IfrlAN K>W) •*» A&MH. }§Q 

son of a Reverend'Pfelate * not more eelebrate^^H 
bis genius and learning than for his warm attaohn^t 
to the constitution, and in the direct road to^tbo 
highesftionours and emoluments of that very dmr^( 
which, when the monarchy falls, must be buried f i«, 
its ruins: — nay, the publisher a dignitary of tife 
same church himself at an early period of his lifp* 
and connected in’ friendship with those, who hav# 
the dearest stakes in the preservation of the gove^p-t 
ment, and who, if it continues, may raise him tQ 
all the ambitions of bis profession. I cannot there- 
fore forbear from wishing that somebody, in the 
happy moments of fancy, would be so obliging as to 
invent a reason, in compassion to our dulness, why 
my reverend friend should aim at the destruction of 
the present establishment ; since you cannot but see, 
that the moment he succeeded, down comes his fa-> 
ther’s mitre, which leans upon the crown ; — away 
goes his own deanery, with all the rest of his livings $ 
and neither you nor I have heard any evidence to 
enable us to guess what he is looking for in their 
room.— -In the face nevertheless of all these absurdi- 
ties, and without a colour of evidence from his cha- 
racter or conduct in any part of his life, he is accused 
of sedition, and under the false pretence of public 
justice, dragged put of his own country, deprived 
of that trial by his neighbours, which is the right 
of the meanest man who bears me, and arraigned 
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before you, who are strangers to those public virtues 
Which would in themselves be an answer to this ma* 
levolent accusation. But when I mark your sensibi- 
lity and justice in the anxious attention you %re be- 
stowing, when I reflect upon your characters, and 
observe from the parnel (though I fim personally 
unknown to you) that you are men of rank in this 
dbunty, I know how these circumstances of injus- 
tice will operate : — I freely forgive the Prosecutor 
for having fled from his original tribunal. 

Gentlemen, I come now to a point very material 
for your consideration ; — on which even my learned 
friend and I, who are brought here for the express 
purpose of disagreeing in every thing, can avow no 
difference of opinion ; — on which judges of old and 
of modern times, and lawyers of all interests and 
parties, have ever agreed ; namely, that even if this 
innocent paper were admitted to be a libel, the pub- 
lication would not be criminal, if you, the Jury, 
saw reason to believe that it was not published by the 
Deafi with a criminal intention. It is true, that if a 
paper containing seditious and libellous matter be 
published, the publisher is prima facie guilty of se- 
dition, the bad intention being a legal inference from 
the act of publishing : but it is equally true, that he 
may rebut that inference, by showing that he published 
it innocently. 

This was declared by Lord Mansfield, in the case 
of the King and Woodfell : where his Lordship said, 
that the fact of publication would in that instance 



TRIAA OB. THB DEAN OF ,ST. ASAPH. lg^ 

have constituted guilt, if the paper was a libel ; ,4m* < 
cause the Defendant had given no, evidence to the. 
Jury to repel the legal inference of guilt, as arising 
from the publication ; but he said at the same time* 
in the words that I shall read to you, that such legal 
inference was to be repelled by proof. 

“ There may be cases where the fact of the publU 
cation even of a libel may be justified or excuse4 
“ as lawful or innocent ; for no fact which is not 
“ criminal, even though the paper be a libel, can 
“ amount to a publication of which a Defendant 
“ ought to be found guilty.'* 

I read these words from Burrow’s Reports, pub- 
lished under the eye of the Court, and they open 
to me a decisive defence of the Dean of St. Asaph 
upon the present occasion, and give you an evident 
jurisdiction to acquit him, even if the. law upon 
libels were as it is laid down to you by Mr. Bear- 
croft: for if I show you, that the publication arose 
from motives that were innocent, and not seditious* 
he is not a criminal publisher, even if the Dialogue 
were a libel, and, according even to Lord Mansfield, 
ought not to be found guilty. 

The Dean of St. Asaph was one pf a great many 
respectable gentlemen, who, impressed with the 
dangers impending over the public credit of the na* 

* tion, exhausted by a long war, and oppressed with 
grievous taxes, formed themselves into a committee, 
according to the example of other counties, to petition 
the Legislature {o observe great caution in the ex T , 
penditure of the public money. This Dialogue, 
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written by Sir William Jones, a near relation of the 
Dean by marriage, was either sent, or found its way 
to him in the . course of public circulation. He 
knew the character of the author ; he had no reason 
to' suspect him of sedition or disaffection ; and be- 
lieved it to be, what I at this hour believe^ and have 
represented it to you, a plain, easy manner of show- 
ing the people the great interest they had in petition- 
ing Parliament for reforms beneficial to the public. 
It was accordingly the opinion of the Flintshire com- 
mittee, and not particularly of the Dean as an in- 
dividual, that the Dialogue should be translated into 
Welsh, and published. It was accordingly delivered, 
at the desire of the committee, to a Mr. Jones, for 
the purpose of translation. This gentlemen, who 
will be called as a witness, told the Dean a few days 
afterwards, that there were persons, not indeed from 
their real sentiments, but from spleen and opposition, 
who represented it as likely to do mischief, from ig- 
norance and misconception, if translated and cir- 
culated in Wales. 

. Now, what would have been the language of the 
Defendant upon this communication, if his purpose 
bad been that which is charged upon him by the in- 
dictment ? He would have said, “If what you tell 
“ me is well-founded, hasten the publication ; I am 
“ sure I shall never raise discontent here, by the dis- 
“ semination of such a pamphlet in English : — there- 
“ fore let it be instantly translated, if the ignorant 
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« inhabitants of the mountains are likely to collect 
“ from it, that it is time to take up arms/* 

But Mr. Jones will tell you, that, on the contrary, 
the instant he suggested that such an idea, absurd 
and unfounded as he felt it, had presented itself, from 
any motives, to the mind of any man, the Dean, 
impressed as he was with its innocence and its safety, 
instantly acquiesced he recalled, even on his ow» 
authority, the intended publication by the com- 
mittee ; and it never was translated into the Welsh 
tongue at all. 

Here the Dean’s connexion with this Dialogue 
would have ended, if Mr. Fitzmaurice, who never 
lost any occasion of defaming and misrepresenting 
him, had not thought fit, near three months after 
the idea of translation was abandoned, to reprobate 
and condemn the Dean’s conduct at the public 
meetings of the county in the severest terms, for 
his former intention of circulating the Dialogue in 
Welsh, — declaring that its doctrines were seditious , 
treasonable , and repugnant to the principles of our 
government. 

It was upon this occasion that the Dean, naturally 
anxious to redeem his character from- the unjust as- 
persions of having intended to undermine the con- 
stitution of his country, — conscious that the epithets 
applied to the Dialogue were false and unfounded,— 
and- thinking that the production of it would be the 
most decisive refutation of the groundless calumny 
r ast upon him, directed a few English copies of it 
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to be published in vindication of his former opinions 
and intentions, prefixing an advertisement to it, 
which plainly marks the spirit in which he published 
it, For he there complains of the injurious raisre- 
presentations I have adverted to, and impressed with 
the sincecest conviction of the innocence, qr rather 
the merit of the Dialogue, makes his appeal to the 
friends of the Revolution in his justification. 

[Mr. Er shine here read the advertisement to the 
Jury> as prefixed to the Dialogue.'] 

. Now, Gentlemen, if you shall believe upon the 
evidence of the witness to these facts, and of the 
advertisement prefixed to the publication itself (which 
is artfully kept back, and forms no part of the in- 
dictment), that the Dean, upon the authority of 
Sir William Jones who wrote it, — of the other great 
writers on the principles of our government,— and of 
the history of the country itself, really thought the 
Dialogue innocent and meritorious, and that his 
single purpose in publishing the English copies, after 
the Welsh edition had been abandoned, was the vin- 
dication of his character from the imputation of se- 
dition, — then he is not guilty upon this indictment, 
which charges the publication with a wicked intent 
to excite disaffection to the King, and rebellion 
against his government. 

Actus non Jack reum nisi mens sk rea , is the 
great maxim of penal justice, and stands at the top 
of the criminal page, ia every volume of our humane 
,aud sensible laws. The hostile mind is the crimp 
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which it is your duty to decipher j— a duty which I 
am sure you will discharge with the Charity of 
Christians 5— refusing to adopt a harsh and Cruel 
construction^ when one that is fair and honourable 
is more reconcilable, not only with all probabilities, 
hut with the evidence which you are sworn to make 
the foundation of your verdict. The Prosecutor 
rests on the single fact of publication, without the 
advertisement, and without being able to cast an 
imputation upon the Defendant’s conduct ; — or even 
an observation to assign a motive to give verisimili- 
tude to the charge. 

Gentlemen, after the length of time, which, very 
contrary to my inclination, I have detained you, I 
am sure you will be happy to hear that there is but 
one other point to which my duty obliges me to direct 
your attention. I should, perhaps, have said no- 
thing more concerning the particular province of a 
Jury upon this occasion, than the little I touched 
upon it at the beginning, if my friend Mr. Bearcroft 
had not compelled me to it, by drawing a line around 
you, saying (I hope with the same effect that King 
Canute said to the sea), “ Thus far shalt thou go.” But 
since he has thought proper to coop you in, it is my 
business to let you out : — and to give the greater 
weight to what I am about to say to you, I have no ob- 
jection that every thing which I may utter shall be 
considered as proceeding from my own private opi- 
nions ; and that not only my professional character, 
hut my more valuable reputation as a man, may stand 
o 2 



1 ($ . MU* EBSKINfi’S frFBECH ON TUB 

or fell by the principles which I shall lay down for 
the regulation of your judgments. 

Xhis is certainly a bold thing to say, since what I 
am about to deliver may clash in some degree 
(though certainly it will not throughout) with the de- 
cision, of a great and reverend Judge, who has ad- 
ministered the justice of this country for above half 
a century with singular advantage to the public, and 
distinguished reputation to himself ; but whose ex- 
traordinary faculties and general integrity, which I 
should be lost to all sensibility and justice if I did 
not acknowledge with reverence and affection, could 
not protect him from severe animadversion when he 
appeared as the supporter of those doctrines which I 
am about to controvert. 1 shall certainly never join 
in the calumny that followed them, because I believe 
he acted upon that, as upon all other occasions, 
with the strictest integrity ; — -an admission which it 
is my duty to make, which I render with great sa- 
tisfaction, and which proves nothing more, than 
that the greatest of men are fallible in their judg- 
ments, and warns us to judge from the essences of 
things, and not from the authority of names, how- 
ever imposing. 

Gentlemen, the opinion I allude to is, that libel or 
not libel is a question of law for the Judge, you ju- 
risdiction being confined to the fact of publication . 
And if this were al|, tliat was meant by the position 
(though I could never admit it to be consonant with 
reason or law), it would not affect me in the present, 
A 
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instance, since all that it would amount to would 
be, that the Judge, and not you, would’ deliver the 
only opinion which can be delivered from that quartet* 
upon this subject. But what I am afraid of upon 
this occasion is, that neither of you are to give it; 
for so my friend has expressly put it. u My LordJ* 
says he, “ will probably not give you his opiniofi 
“ whether it be a libel or not, because, as he will 
“ tell you, it is a question open upon the record, 
“ and that if Mr. Erskine thinks the publication in- 
<f nocent, he may move to arrest the judgment.” 
Now this is the most artful and the most mortal stab 
that can be given to justice, and to my innocent 
Client. All l wish for is, that the judgment of the 
Court should be a guide to yours in determining, 
whether this pamphlet be or be not a libel; — because, 
knowing the scope of the learned Judge’s under- 
standing and professional ability, I have a moral cer 
tainty that his opinion would be favourable. It 
therefore libel or no libel be a question of law, as is 
asserted by Mr. Bcarcroft, I call for his Lordship’s 
judgment upon that question, according to the re- 
gular course of all trials, where the law and the fact 
are blended ; in all which cases the notorious office 
of the Judge is to instruct the consciences of the 
Jury, to draw a correct legal conclusion from the 
facts in evidence before them. A Jury arc no more 
bound to return a special verdict in cases of libel, 
than upon other trials criminal and civil, where law 
>8 mixed with fact ; — they are to find generally upon 
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both, receiving, as they constantly do in every Court 
*t Westminster, the opinion of the Judge both oil 
the evidence and the law. 

Say the contrary who will, I assert this to be the 
genuine, unrepealed constitution of England ; and 
therefore, if the learned Judge shall tell you that 
this pamphlet is in the abstract a libel ; though I 
shall not agree that you are therefore hound to find 
the Defendant guilty unless you think so likewise, 
yet I admit his opinion ought to have very great 
weight with you, and that you should not rashly, 
nor without great consideration, go against it.*— But, 
if you are only to find the fact of publishing , which 
is not even disputed ; and the Judge is to tell you, 
that the matter of libel being on the record, he shall 
shut himself up in silence , and give no opinion at all 
as to the libellous and seditious tendency of the paper , 
and yet shall nevertheless expect you to affix the epi- 
thet of guilty to the publication of a thing y the 
guilt of which you are forbid , and he refuses to 
examine ; — miserable indeed is the condition into 
which we are fallen ! Since if you, following such 
directions, bring in a verdict of guilty, without 
finding the publication to be a libel, or the publisher 
seditious ; and I afterwards, in mitigation of punish- 
ment, shall apply to that humanity and mercy which 
is never deaf, when it can be addressed consistently 
with the law ; I shall be told in the language I be- 
fore put in the mouths of the Judges, “You arc 
u estopped, Sir, by the verdict: we cannot hear 
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*t y<5« say your Client . was mistaken,* but not 
guilty; for, had that been the opinion’ of the 
Jury, they had a jurisdiction to acquit him." 

Such is the way in which the liberties of English- 
men are by this new doctrine to be shuffled about 
from jury to court, without having any solid found- 
ation to rest on. I call this the effect of new docp 
trines, because I do not find them supported by that 
current of ancient precedents which constitutes 
English law. The history of seditious libels is per* 
haps one of the most interesting subjects which can 
agitate a Court of Justice, and my friend thought it 
prudent to touch but very slightly upon it. 

We all know, that by the immemorial usage of 
this country, no man in a criminal case could ever be 
compelled to plead a special plea ; — for although our 
ancestors settled an accurate boundary between law 
and fact, obliging the party defendant who could not 
deny the latter to show his justification to the Court ; 
vet a man accusal of a crime had always a right t# 
throw himself by a general plea upon the justice of 
his peers ; and on such general issue, his evidence 
to the Jury might ever be as broad and general as if 
he had pleaded a special justification. The reason 
of this distinction is obvious. — The rights of pro- 
perty depend upon various intricate rules, which 
require much learning to adjust, and much precision 
to give them stability ; but crimes consist wholly in 
intention ; and of that which passes in the breast, of 
an Englishman as the motives of his actions, none 
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but an JEngl^h Jury shall judge.— It . is therefore im. 
pppsjble, iq ; ,most criming cases, to separate law 
from fact ; and consequently whether a writing be or 
be nojt a libel, never can be an abstract legal question 
for Judges, And this position is proved by the im- 
memorial practice of courts, the forms of whic^are 
founded upon legal reasoning ; for that very bbel, 
over which it seems you are not to entertain any ju- 
risdiction, is always read, and often delivered to you 
out of Court for your consideration. 

The administration of criminal justice in the >hand& 
of the people, is the basis of all freedom. While 
that remains there can be no tyranny,, because the 
people will not execute tyrannical laws on them- 
selves. Whenever it is lost, liberty must fall along 
with it, because the sword of justice falls into the 
hands of men, who, however independent, have no 
common interest with the mass of the people. Our 
whole hjstory is therefore chequered with the struggles 
of our ancestors to maintain this important privi- 
lege, which in cases of libel has been too often a 
shameful and disgraceful subject of controversy. 

The ancient government of this country not being 
founded, like the modern, upon public consent and 
opinion, but supported by ancient superstitions, and 
the lash of power, saw the seeds of its destruction in 
a free press. Printing therefore, upon the revival of fet- 
ters, when the lights of philosophy led to the detection 
of prescriptive usurpations, was considered as a matter 
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of .state, and subjected to the controid of licences 
appointed by the Crown: and although our ancestors 
had stipulated by Magna Charta, that no freeman 
^ouW be judged but by his peers, the Courts of 
Star-chamber .and High Commission, consisting of 
priv)MJOunsellors erected during pleasure, opposed 
themselves to that freedom of conscience and civil 
opinion, which even then were laying the foundations 
of the Revolution. Whoever wrote on the prince 
pies of government was pilloried in the Star-chamber, 
and whoever exposed the, errors of a false religion 
was persecuted in the Commission-court. But no 
power can supersede the privileges of men in society, 
when once the lights of learning and science have 
arisen amongst them. The prerogatives which former 
princes exercised with safety, and even with popu- 
larity, were not to be tolerated in the days of the 
First Charles, and our ancestors insisted that these ar- 
bitrary tribunals should be abolistied. Why did they 
insist upon their abolition ? — Was it that the ques- 
tion of libel, which was their principal jurisdiction, 
should be determined only by the Judges at West- 
minster ? — In the present times even such a reform, 
though very defective, might be consistent with 
reason, because the Judges are now, honourable, in- 
dependent, and sagactous men ; but in those days 
they were often wretches, — libels upon all judica*- 
ture and instead of admiring the wisdom of our 
ancestor*, if. that had been their policy, I should 
have held them up as lunatics, to the scoff of pot- 
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fceritjr; since iitthe times when these? itoic<mstitii% 
tional tribunate were 1 supplanted, ’ tile Courts of 
Westminster Hall jwere filled with men who were 
equally the tools of power with those in the Star* 
chamber ^and the whole policy of the change con. 
jilted in that principle, which was then neater dis 
puted, viz. That the Judges at Westminster in 
criminal. cases were but a part of the Court, ind 
could only administer justice through the medium of 
.aJuryk 

. When- the people, by the aid of an upright Par. 
iiaraent, had . thus succeeded in reviving the consti- 
tutional trial by the country, the next course taken 
by the ministers of the Crown, was to pollute What 
,thcy could not destroy. — Sheriffs devoted to power 
were appointed, and corrupt Juries packed to sacii 
fiec the rights of their fellow-citizens, under thfe 
mask of a popular trial. This was practised by Charles 
the Second; and was made one of the charges 
against King James, for which he was expelled the 
kingdom. 

When Juries could not be found to their minds, 
Judges were daring enough to browbeat the Jurors, 
and to dictate to them what they called the law; and 
in Charles the Second’s time an attempt was made, 
which, if it had proved successful, would have been 
decisive. In the year 2670 Penn and Mead, two 
Quakers, being indicted for seditiously preaching to 
a multitude tumultuously assembled in Gracechurch 
Street, were tried before the Recorder of London, 
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who told the Jury that they had nothing to do but 
to find whether the Defendants had preached or 
not; for that, whether the matter or the intention 
of their preaching were seditious, were questions 
of law and not of fact, which they were to keep 
to at their peril. The Jury, after some debate* 
found Penn guilty of speaking to people in 
Gracechurch Street ; and on the Recorder’s telling 
them that they meant, no doubt, that he was 
speaking to a tumult of people there ; he was in* 
formed by the foreman, that they allowed of no , 
such words in' their finding, but qfihered to their 
former verdict. The Recorder refused to receive it, 
and desired them to withdraw, on which they again 
retired, and brought in a general verdict of acquittal; 
which the Court considering as a contempt, set a 
fine of forty marks upon each of them, and con- 
demned them to lie in prison till it was paid. Ed- 
ward Bushel, one of the Jurors (to whom we are 
almost as much indebted as to Mr. Hampden, who 
brought the case of ship-money before the Court 
of Exchequer) refused to pay his fine, and, being 
imprisoned in consequence of the refusal, sued oqt bis 
writ of Habeas Corpus, which, with the cause of his 
commitment (viz. his refusing to find according to the 
direction of the Court in matter of law), was returned 
by the Sheriffs of London to the Court of Common 
Pleas ; when Lord Chief Justice Vaughan, to his im- 
mortal honour, delivered his opinion, as follows ;^ 
“ We mu6t take off this veil and colour of words, whidh 
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* make a show of being something, but are in fact 
u nothing. If the meaning of these words, 

" against the direction of the Court in matter of law y 
“ be, that ifthe Judge, having heard the evidence given 
“in Court (for he knows no other), shall tell the 
“Jury upon this evidence, that the law is for the 
4t Crown, and they, under the pain of fine and impri. 
w sonment, are to find accordingly ; every man sees 
“ that the Jury is but a troublesome delay, great 
u charge, and of no use in determining right and 
16 wrong ; and therefore the trials by them may be 
“ better abolished than continued ; which were a 
“ strange and new-found conclusion, after a trial so 
“ celebrated for many hundreds of years in this 
“ country.” 

He then applied this sound doctrine with double 
force to criminal cases, and discharged the upright 
Juror from his illegal commitment. 

This determination of the right of Juries to find 
a general verdict was never afterwards questioned by 
succeeding Judges ; not even in the great case of the 
seven Bishops, on which the dispensing power and 
the personal fate of King James himself in a great 
measure depended. 

These conscientious Prelates were, you know, im* 
prisoned in the Tower, and prosecuted by informa* 
tion for having petitioned King James the Second to 
be excused from reading in their churches the decla- 
ration of indulgence, which he had published con- 
trary to law. The trial was had at the bar of the 
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Court of King’s Bench, when the Attorney; General 
of that day, rather more peremptorily than my leame$ 
friend (who is much better, qualified for that office* 
and whom I should be glad to see in it), told the 
Jury, that they had nothing to do but with the bare 
fact of publication , and said he should therefore 
make no answer to the arguments of the Bishops’ 
counsel, as to whether the petition was or was not 
a libel. But Chief Justice Wright (no friend to the 
liberty of the subject, and with whom I should be 
as much ashamed to compare my Lord, as Mr. Bear- 
croft to that Attorney General) interrupted him, an,d 
paid, “ Yes, Mr. Attorney, I will tell you what they 
“ offer, which it will lie upon you to answer: they 
u would have you show the Jury how this petition 
** has disturbed the government, or diminished the 
k * King’s authority.” So say I. I would have Mr. 
Bearcroft show you, Gentlemen, how this Dialogue 
has disturbed the King’s government, — excited dis- 
loyalty and disaffection to his person, — and stirred up 
disorders within these kingdoms. 

In the case of the Bishops, Mr. Justice Powell 
followed the Chief Justice, saying to the Jury, “ I 
ff have given my opinion ; but the whole matter is 
“ before you , gentlemen , and you will judge of it'' 
Nor was it withdrawn from their judgment; for al- 
though the majority of the Court were of opinion 
that it was a libel, and. had so publicly declared 
themselves from the Bench, yet by the unanimous* 
decision of all the Judges, after the Court’s own 
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(Opinion had been pronounced by way of charge to 
the Jury, the petition itself, which contained no in, 
nuendos to be filled up as facts, was delivered into 
their hands to be carried out of Court, for their deli, 
beration, The Jury accordingly withdrew from the 
bar, carrying the libel with them ; and (puzzled I 
suppose, by the infamous opinion of the Judges) 
were most of the night in deliberation ; — all London 
surrounding the Court with anxious expectation for 
that verdict, which was to decide whether English- 
men were to be freemen or slaves. Gentlemen, 
the decision was in favour of freedom, for the re- 
verend fathers were acquitted ; and though acquitted 
in direct opposition to the judgment of the Court, 
yet it never occurred even to those arbitrary Judges 
who presided in it to cast upon them a censure or a 
frown. This memorable and never to be forgotten 
trial is a striking monument of the importance of 
these rights, which no Juror should ever surrender; 
for if the legality of the petition had been referred 
as a question of law to the Court of King’s Bench, 
the Bishops would have been sent back to the 
Tower, — the dispensing power would have acquired 
new strength, — and perhaps the glorious aera of the 
Revolution and our present happy constitution might 
have been lost. 

Gentlemen, I ought not to leave the subject of 
these doctrines, which in the libels of a few years 
past were imputed to the noble Earl of whom I for- 
merly spoke, without acknowledging that Lord Mans- 
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field was neither the original composer of the^ 
the copier of them frpm these impure sources: it is roy> 
duty to say, that Lord Chief Justice Lee, in the 
case of the King against 0wen, h^d recently laid 
down the same opinions before him. But then both 
of these great Judges always conducted themselves 
on trials of this sort, as the learned Judge will no 
doubt conduct himself to-day ; they considered the 
Jury as open to all the arguments of the Defendant’s 
counsel. And in the very case of, Owen, who was 
acquitted against the direction of the Court, the 
present Lord Camden addressed the Jury, not as I 
am addressing you, but with all the eloquence for 
which he is so justly celebrated. The practice , 
therefore, of these great Judges is a sufficient an- 
swer to their opinions ; for if it be the law of .Eng- 
land, that the Jury may not decide on the question 
of libel, the same law ought to extend its authority 
to prevent their being told by counsel that they may. 
There is indeed no end of the absurdities which 
such a doctrine involves ; for suppose that this Pro- 
secutor, instead of indicting my reverend friend for 
publishing this Dialogue, had indicted him for pub- 
lishing the Bible, beginning at the first book of 
Genesis, and ending at the end of the Revelations, 
without the addition or subtraction of a letter, and 
without an innuendo to point out a libellous appli- 
cation, only putting in at the beginning of the in- 
dictment that he published it with a blasphemous 
intention : — On the trial for such a publication Mz> 
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Bfeafcroft would gravely say, u Gentlemen of the 
Jury, you must certainly find by your verdict 
M that the Defendapt is guilty of this indictment, i. e. 
c * guilty of publishing the Bible with the intentions 
u charged by it. To be sure, every body will laugh 
4 f wheh he hears it, and the conviction can*tiqthe 
a Defendant no possible harm; for the Cohrt of 
" King’s Bench will determine that it is not a libel, 
“ and he will be discharged from the consequences of 
(C the verdict.”— Gentlemen, I defy the most inge- 
nious man living to make a distinction between that 
case and the present; and in this <vay you are do* 
sired to sport with your oaths, by pronouncing my 
reverend friend to be a criminal, without either dci 
termining yourselves, or having a determination, or 
even an Insinuation from the Judge that any crime has 
been committed ; following strictly that famous and 
respectable precedent of Rhadamanthus, judge of hell, 
who punishes first, and afterwards institutes an in- 
quiry into the guilt. 

But it seems your verdict would be no punishment, 
if judgment on it was afterwards arrested. I am 
sure, if I had thought the Dean so lost to sen- 
sibility, as to feel it no punishment, he must have 
found another counsel to defend him. But I know 
his nature* better. Conscious as he is of his own 
purity, he would leave the Court hanging down his 
head in sorrow, if he were held out by your verdict 
a seditious subject, and a disturber of the peace of 
his country. The arrest of judgment, which would 
follow in the term upon his appearance in Court as 
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* convicted criminal, would be a cruel' insult upon 
his innocence, rather than a triumph over the unjust 
prosecutors of his protended guilt. 

Let me, therefore, conclude with reminding you, 
Gentlemen, that if you find the Defendant guilty, 
not Jbflieving the thing published to be a Ii6el, or 
the intention of the publisher seditious, your verdict 
and your opinions will be at variance, and it wall 
then be between God and your own consciences to 
reconcile the contradiction. 
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To enable the reader to understand thoroughly the 
further proceedings in this memorable cause , and 
more particularly to assist him in appreciating the 
vast value and importance of the Libel Bill , which it 
gave rUe to, it becomes necessary to insert at fill 
length Mr. Justice Puller's Charge to the Jury, and 
what passed in Court before the verdict was recorded ; 
hj which it tv ill appear that the rights of Juries, as 
often established by act of Parliament, had been 
completely abandoned by all the profession except by 
Mr. Er shine. The doctrine insisted and acted upon 
ions, that the Jury were confined to the mere act of 
publishing, and were bound by their oaths to' convict 
of a libel, whatever might be the matter written or 
published : — a course of proceeding which placed the 
British press entirely in the hands of fixed magis- 
trates, appointed by the Crown. This doctrine, wc 
tay, was so completely fastened upon the public, that 
the reader will find in the fifth volume of Sir James 
Bur row's Reports upon the trial of IVoodfall Jor pub- 
lishing the Letters of Junius, alluded to by Mr. Jus- 
tice Buller in his Charge to the Jury at Shrewsbury , 
that an objection to that ride of law, as delivered by 
Lord Mansfield, was considered to be perfectly Jrivo - 

p '2 
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lout : — the next time after that decision when it ap . 
pears to have been again insisted upon , in the trial of 
the Rev, Mr, Bate Dudley for a libel in the Morning 
Herald on the Duke of Richmond , Lord Mansfield 
told Mr . Erskine the moment he touched upon it in his 
speech to the Jury , that (( it was strange he should 
“ be contesting points now, which the greatest law - 
“ yers in the Court had submitted to for years before 
(< he was born,” The Jury, hoivever, acquitted Mr, 
Dudley notwithstanding , and Mr, Erskine continued 
to oppose the false doctrine, which was at last so com- 
pletely exposed and disgraced by the following speeches 
in this cause, that Mr, Fox thought the time at last 
ripe for the introduction of the Libel Bill, which he 
moved soon after in the House of Commons , and was 
seconded by Mr. Erskine . The merits of this most 

excellent statute, ivhich redeemed and we trust esta- 
blished for ever the liberty of the press, and the rights 
of British Juries, will be more easily explained and better 
understood by perusing the following speeches, which 
produced at the time a perfect unanimity upon the sub- 
ject, We have as a supplement to this volume printed 
the Libel Bill itself, and annexed a few observations 
upon it. 
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MR. JUSTICE BULLER’S CHARGE. 

Gentlemen of the Jury, 

This is an indictment against William^ 
Shipley, for publishing the pamphlet which you have* 
heard, and which the indictment states to be a libel* 
The Defendant has pleaded that he is not 
guilty ; and whether he is guilty cf the fact or not> 
is the matter for you to decide. On the part of 
the prosecution to prove the publication, they have 
called Mr. Edwards, who says, that the words 
Gentleman and Farmer in the pamphlet, which 
he now produces, are the Dean of St. Asaph’s hand- 
writing. He received the pamphlet; which he now 
produces, from the Dean, with the directions which 
he has also produced, and which have been read to 
you : those directions are for him to get it printed with 
on advertisement affixed to it , which is contained in 
t/uit letter which has been read , which appears to be 
dated the 24th of January 1783; and in conse- 
quence of that letter, which desires him to get the 
inclosed Dialogue printed, he sent it to Marsh, a 
printer, according to the directions contained in the 
letter. John Marsh says, this pamphlet was printed 
at their office, from what was sent by Mr. Edwards. 
After some copies were struck off he saw the Dean j 
he told him Mr. Jones had had several copies# 
p 3 
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The Dean seemed then quite surprised that any 
stir should be made about it. — William Jones is 
then called, who says he bought the second pamphlet 
produced, from Marsh in the month of February 
1783. He says, he is the Prosecutor of the in- 
t dictment ; then he told you that he applied to the 
treasury about the prosecution, and they did not 
take it up. This is the whole of the evidence for the 
prosecution. For the Defendant, Edward Jones has 
been called, who says, he was a member of the Flint- 
shire committee : — that it was intended by them to 
print this Dialogue in Welsh : — that the Dean said he 
had received the pamphlet so late from Sir William 
Jones, that he had not had time to read it; he says, 
he told the Dean that he had collected the opinions 
of gentlemen, which were, that it might do harm : 
after that the Dean told him, that he was obliged 
to him for his information, that he should be sorry 
to publish any thing that tended to sedition ; and it 
was for this reason that it was not published in 
Welsh. This passed on the 7th of January 1783. 
Some time after, Mr. Shipley said he would read it, 
to show it was not so seditious, but that he read it 
with a rope about his neck ; and when he had read it, 
he gave his opinion he did not think it quite so bad. 

Mr. Ershine . I ask your Lordship's pardon. I 
believe the witness said it was at the county meeting 
where the Dean said this. 

Mr. Jones . It was the same day, the 7th of Ja* 
Tttijiry. 
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Mr. Justice Boiler. Yes, afterwards, at the county 
meeting, he said he would read it to show it was not 
so seditious, but that he read it with a rope about 
his neck ; when he had read it, he said he did not 
think it so bad. Then he called five gentlemen who 
spoke to his character. Sir Watkyn Williams 
Wynne says, he has known the Defendant eight or 
nine years; he does not think him a man likely to be 
guilty of that which is now imputed to him. Sir 
Roger Mostyn, who is Lord-Lieutenant of Flint- 
shire, says he has known the Defendant several 
years : that he put him into the commission of the 
peace, and appointed him a Deputy Lieutenant; that 
in his opinion he don’t think the Defendant capable 
of stirring up sedition or rebellion. Major Wiliams 
says, lie has no reason to believe the Defendant ca- 
pable of being guilty of the crime imputed to him ; 
on the contrary, lie thinks he would be the first that 
would (jucll sedition. Colonel Myddelton says, he 
lias known the Dean of St. Asaph near twelve years; 
that he has attended with the Dean at private meet- 
ings of the Justices, and at quarter sessions, and 
in his judgment the King has not a better subject. 
Ben net Williams likewise says, he has known the 
Dean many years ; that the Defendant is a peaceable 
man, not capable of stirring up sedition, and he 
thinks he is as peaceable a subject as any the King 
lias. — Now, Gentlemen, this is the whole of the 
evidence that has been given on the one side and the 
other. As to the several > witnesses who have been 
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called to give Mr. Shipley the character of a quitt 
* and peaceable man , not disposed to stir up sedition 
that cannot govern the present case , for the question 
for you to decide is , whether he is or is j*ot 
GUILTY OF PUBLISHING THIS PAMPHLET ? 

You have heard a great deal said which really docs 
not belong to the case, and a part of it has embar- 
rassed me a good deal in what manner to treat it. I 
cannot subscribe to a great deal I have heard from the 
Defendant’s Counsel, but I do readily admit the truth 
and wisdom of that proposition whieh he stated from 
Mr. Locke, that, “ wherever the law ends, tyranny 
44 begins.” The question then is, What is the law 
as applicable to this business ? and, to narrow it still 
mote, What is the law in this stage of the business! 
You have been pressed very much by the Counsel , and 
so have I also, to give an opinion upon the question , 
whether this pamphlet is or is not a libel . Gentlemen, 
it is my happiness that I find the law so well and so 
fully settled , that it is impossible for any man wh§ 
means well to doubt about it ; and the Counsel for 
the Defendant was so conscious that the law was so 
settled, that he himself stated what he knew must 
be the answer which he would receive from me : 
that is, that the matter appears upon the record ; and 
as such, it is not for me, a single Judge sitting here at 
Nisi Prius , to say whether it is or is not a libel. 
ThoSe who adopt the contrary doctrine, forget a little 
to what lengths it would go ; for if that were to be 
allowed, the obvious consequence would be what 
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V as stated by the Counsel in reply ; namely, that 
you deprive the subject of that which is one of his 
dearest birthrights you deprive him of his appeal ; 
you deprive him of his writ of error : for if I was 
to give an opinion here, that it was not a libel, and 
you adopted that, the matter is closed for ever. The 
law acts equally and justly, as the pamphlet itself 
states ; it is equal between the Prosecutor and the 
Defendant ; and whatever appears upon the record is 
not for our decision here, but may be the subject of 
future consideration in the Court out of which the re- 
rord comes; and afterwards, if either party thinks fit, 
they have a right to carry it to the dernier resort, and 
have the opinion of the House of Lords upon it; and 
therefore that has been the uniform and established 
answer, not only in criminal but civil cases : thelaw 
is the same in both, and there is not a gentleman 
round this table who does not know that is the con- 
stant and uniform answer which is given in such cases. 
You have been addressed by the quotation of a great 
many cases upon libels. It seems to me that that 
question is so well settled , that gentlemen should not 
agitate it again ; or at least , when they do agitate it, 
it should be done by stating fairly and fully what has 
passed on all sides , not by stating a passage or two 
from a particular case that may be twisted to the pur- 
pose that they want it to answer ; and how this 
doctrine ever comes to be now seriously con- 
tended FOR, IS A MATTER OP SOME ASTONISHMENT 
TO ME ; FOR l* DO NOT KNOW ANY ONE QUESTION 
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IN THE LAW WHICH IS MORE THOROUGHLY ESTA- 
BLISHED than that is. I know it is not the Ian- 
guage of a particular set or party of men, because 
the very last case that has ever arisen upon a libel; 
was conducted by a very respectable and a very ho- 
nourable man, who is as warm a partisan (and upon 
the same side of the question) as the Counsel for the 
Defendant, and I believe of what is called the same 
party. But he stated the case in a few words, 
which I certainly adopted afterwards, and which I 
believe, no man ever doubted about the propriety of 
That case arose not three weeks ago at Guildhall, 
upon a question on a libel ; and in stating the plain- 
tiff’s case, he told the Jury, that there could be but 
throe questions. 

The first is, Whether the Defendant is guilty of 
publishing the libel ? 

The second, Whether the innuendos or the aver- 
ments made on the record, are true ? 

The third, which is a question of law, Whether it 
is a libel or not ? — Therefore, said he *, the two fir>t 
are the only questions you have to consider : and 
this, added he very rightly, is clear and undoubted 
law ; it was adopted by me as clear and undoubted 
law, and it has been so held for considerably more 
than a century past. It is indeed admitted by the 
Counsel, that upon great consideration it has been 
so held in one of the cases he mentioned, by a noble 


* Mr. Jolm Lee, then Attorney General. 
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Lord who has presided a great many years, with very 
distinguished hojiour, in the first court of criminal 
justice in this country *, and it is worthy of observa- 
tion, how that case came on. For twenty-eight 
years past, during which time we have had a vast 
number of prosecutions in different shapes for libels, 
the uniform and invariable conduct of that noble 
Judge has been to state the questions as I have just 
stated them to you ; and though the cases have been 
defended by Counsel not likely to yield much, yet 
that point was never found fault with by them ; and 
often as it lias been enforced by the Court, they 
never have attempted yet by any application to 
set it aside ; at last it came on in this way — the noble 
Judge himself brought it on by stating to the Court 
what his directions had always been, with a desire to 
blow whether, in their opinions, the direotion was 
right or wrong ? The Court was unanimously of 
opinion that it was right, and that the law bore no 
question or dispute. It is admitted by the Counsel 
likewise, that in the time that Lord Chief Justice 
Lee presided in the Court of King’s Bench the same 
doctrine was laid down as clear and established ; a 
sounder lawyer, or a more honest man, never sat on 
the Bench than he was. But if we trace the ques- 
tion further back, it will be found that about the 
year 1731 (which I suppose has not escaped the di- 
ligence of the Counsel) another Chief Justice held 
the same doctrine, and in terms which are more ob- 
servable than those in most of the other cases, be- 

5 
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cause they show pretty clearly when and how it was 
that this idea was first broached. That was an in. 
formation against one Franklin, I think, for publishing 
a liber, called the Craftsman . The then Chief Justice 
stated the three questions to the Jury in the same 
way I mentioned. He said, “ The first is as to the 
“ fact of publication. Secondly, Whether the 
“ averments in the information are true or not? 
“ And thirdly, Whether it is a libel ?” He says, 
u There are but two questions for your consider- 
“ ation ; the third is merely a question of law, with 
“ which you the Jury have nothing to do, as has 
“ now of late been thought by some people who 
“ ought to know better ; but,” says he, “ we must 
<( always take care to distinguish between matters 
“ of law and matters of fact, and they are not to be 
“ confounded.” — With such a train of authorities 
it is rather extraordinary to hear that matter now 
broached as a question which admits of doubt. And 
if they go farther back they will find it still clearer; 
for about the time of the Revolution authorities will 
be found which go directly to the point. In one of 
them, which arose within a year or two from the 
time of the case of the seven Bishops, which the 
Counsel alluded to, a Defendant in an information 
for a libel, which was tried at bar, said to the 
Court, “ As the information states this to be a 
“ scandalous and seditious libel, I desire it may be 
“ left to the Jury to say whether it is a scandalous and 
“ seditious libel or not.” The answer then given 
by the Court was, “ That is matter of law ; the Jury 
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« are to decide upon the fact ; and if they find you 
<( guilty of the fact, the Court will afterwards con* 
« sider whether it is or not a libel. 1 * — If one goes 
still farther back, we find it settled as a principle 
which admits of no dispute, and laid down so early 
as the reign of Queen Elizabeth, as a maxim, that 
“ ad, qucestionem facti respondent juratores , ad qua* 
“ stionem juris respondent judices.” And in the case 
that the Counsel has thought fit to allude to under 
the name of Bushell’s case, the same maxim is re- 
cognised by the Court negatively, viz . “ ad qua* 
“ stionem facti non respondent judices, ad qua stionem, 
i( leg is non respondent juratores for, said the Court 
unanimously, if it be asked of the Jury what the 
law is, they cannot say ; if it be asked of the Court 
what the fact is, they cannot say. — Now so it stands 
as to legal history upon the business. Suppose there 
were no authority at all, can any thing be a stronger 
proof of the impropriety of what is contended for 
by the Counsel for the Defendant than what they 
have had recourse to ? You have been addressed 
not as is very usual to address a Jury, which 
you must know yourselves if you have often served 
upon them ; — you have been addressed upon a ques- 
tion of law, on which they have quoted cases for a 
century back. Now are you possessed of those 
cases in your own minds ? Are you apprized of the 
distinctions on which those determinations are 
founded ? Is it not a little extraordinary to require of a 
Jury that they should carry all the legal determina* 
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tfcms in their minds ? If one looks a little farther 
into the constitution, it seems to me that without 
recourse to authorities it cannot admit of a doubt 
what is the mode of administering justice in this 
country. — The Judges are appointed to decide the 
law, the Juries to decide the fact — Howp—both 
under the solemn obligation of an oath ; the Judges 
are sworn to administer the law faithfully and truly; 
the Jury are not so sworn, but to give a true verdict 
according to the evidence. Did ever any man hear 
of it, or was it ever yet attempted to give evidence 
of what the law was ? — If it were done in one in- 
stance it must hold in all. Suppose a Jury should 
say that which is stated upon a record is high treaspu 
or murder ; if the facts charged upon the record are 
not so, it is the duty of the Court to look into the 
record, and they are bound by their oaths to dis- 
charge the Defendant : the consequence, if it were 
not so, would be, that a man would be liable to be 
hanged who had offended against no law at all. It 
- is for the Court to say whether it is any offence or 
not, after the fact is found by the Jury. It would 
undoubtedly hold in civil cases as well as criminal, 
and as the Counsel for the prosecution has said in 
reply, by the same reason in the case of an eject- 
ment, you might give a verdict against law. 
But was it ever supposed that a Jury was competent 
to say, what is the operation of a fine, or a reco- 
very, or a warranty, which are mere questions -of 
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law ? Then the Counsel says, it is a very extraordi- 
n aiy thing if you have nothing else to decide but 
fact of the publication; because then the Jury kre 
to do nothing but to decide that which was neve* 
disputed. Now there is a great deal of art in that 
argument, and it was very ingeniously put by the 
Counsel ; but all that arises from the want of distin- 
guishing how the matter comes here, and how it 
stands now : it is not true that the Defendant by the 
issue admits that he ever published it. No, upon 
the record he denies it, but when he conies here he 
thinks fit to admit it ; but that does not alter the 
mode of trial. Then it is asserted, that if you go 
upon the publication only, the Defendant would 
be found guilty, though he is innocent. But that 
js by no means the case; and it is only necessary 
to see how many guards the law has made, to show # 
how fallacious the argument is. If the fact were, 
that the Defendant never denied the publication, but 
meant to admit it, and insist that it was not a libel, 
he had another way in which he should have done it, 
a way universally known to the profession ; he ought 
to have demurred to the indictment, by which in 
substance he would have said — I admit the fact of 
publishing it, but deny that it is any offence. But 
he is not precluded even now from saying it is not 
a libel ; for if the fact be found by you, that he did 
publish the pamphlet, and upon future consideration 
ihe Court of King's Bench shall be of opinion that 
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it is not a libel, he must then be acquitted *. 
to his coming here, it is his own choice. 

But, say the Counsel farther, it is clear in point of 
law, that in a criminal case the Defendant cannot 
plead specially, therefore he might give any tiling in 
evidence that would be a justification if he could 
plead specially. I admit it ; hut what does that 
amount to ? You must plead matter of fact ; you 
cannot plead matter of law, the plea is bad it you 
do : then admitting that he could give that in evi- 
dence upon Not guilty, which would in point of law, 
if pleaded, amount to an excuse or a defence ; the 
question still is, what are the facts on which the de- 
fence is founded ? That brings the case to the ques- 
tion of publication, for the innuendos are no more 
than this : the indictment says, that by the letter G. 
» is meant Gentleman, and by the letter F. is meant 
Farmer. Now the title of this pamphlet is, “ The 

Principles of Government, in a Dialogue between a 
“ Gentleman and a Farmer The first question is, 
whether the G . means Gentleman , and the F. Farmer : 
the next question is not upon initials or letters that 
may be doubtful, but whether the King, written at 
length, means the King of Great Britain , and whe- 
ther the Parliament means the Parliament of Great 
Britain: these are points I don’t know how to state 
a question upon ; and if you are satisfied as to the 

* It must be obvious to everybody, that upon this doctrine the 
press was in the hands Judges appointed by the CroWo, 
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innuendos, the only remaining question of fact is as t to 
the publication. Whether Mr* Edward Jones’s evb- 
dence will or will not operate in mitigation of punish- 
ment, isnotaquestion for me to give an opinion upon, 
because it is not for me to inflict the punishment, 
if the Defendant is found guilty. But upon his 
evidence it stands thus ; the Dean had thoughts of 
printing the pamphlet in Welsh, but upon what was 
gaid to him by Mr. Jones, and other gentlemen, his 
friends, he declined it, but he afterwards published 
it in English ; for this conversation is sworn by Jones 
to be on the 7 th of January, and not till the 24th 
of January does he send this letter to Edwards with 
the pamphlet, desiring that it might be published 5 
therefore there is no contradiction as to the publica- 
tion : and if you are satisfied of this in point of 
fact, it is my duty to tell you in point of law 
you are bound to find the Defendant guilty. I wish 
to be as explicit as I can in the directions I give, be- 
cause, if I err in any respect, it is open to the De- 
fendant to- have it corrected. As far as it is necessary 
to give any opinion in point of law upon the subject 
of the trial, I readily do it; beyond that I don't mean 
to say a word, because it is not necessary nor proper 
here. Ina future stage of the business, if the Defendant 
is found guilty, he will have a right to demand my 
opinion ; and if ever that happens, it is my duty to 
give it, and then I will ; but till that happens I do 
not think it proper, or by any means incumbent upon 
one who sits where I do, to go out of the case to 
VOL. I. 4 
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give an opinion upon a subject, which the present 
stage of the case does not require ; therefore I can 
only say, that if you are satisfied that the Defendant 
did publish this pamphlet, and are satisfied as to the 
truth of the innuendos, in point of law you ought 
to find him guilty ; if you think they are not true, you 
will of course acquit him. 

The Jury withdrew to consider of their verdict, 
and in about half an hour returned again into Court. 

Associate . Gentlemen, do you find the Defendant 
guilty or not guilty ? 

Foreman . Guilty of publishing only. 

Mr. Er shine. You find him guilty of publishing 
only ? 

A Juror . Guilty only of publishing. 

Mr. Justice Fuller . I believe that is a verdict not 
quite correct— You must explain that one way or the 
other as to the meaning of the innuendos. The indict- 
ment has stated that G. means Gentleman, F. Far- 
mer; the King the King of Great Britain, and the Par* 
liament the Parliament of Great Britain. 

One of the Jury. We have no doubt of that. 

Mr. Justice Fuller. If you find him guilty of pub- 
lishing, you must not say the word only. 

Mr. Erskine. By that they mean to find there was 
no sedition. 

A Juror. We only find him guilty of publishing-. 
We do not find any thing else. 

Mr. Erskine. I beg your Lordship’s pardon with 
great submission. I am sure I mean nothing that fe 
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irregular. I understand they say, We only find hio* 
guilty of publishing. 

A Juror. Certainly, that is all we do find. 

Mr . Broderick . They have not found that it is a 
libel of and concerning the King and his Govern- 
ment. 

Mr. Justice Buller. If you only attend to what is 
said, there is no question or doubt. If you are satis- 
fied whether the letter G. means Gentleman, whether 
F. means Farmer, the King means King of Great 
Britain, the Parliament the Parliament of Great Bri- 
tain — if they are all satisfied, it is so, — is there any 
other innuendo in the indictment ? 

Mr. Leicester. Yes, there is one more upon the 
word votes. 

Mr. Erskine. When the Jury came into Court 
they gave, in the hearing of every man present, the 
very verdict that was given in the case of the King 
against Woodfall ; they said, Guilty of publishing only. 
Gentlemen, I desire to know whether you mean the 
word only to stand in your verdict ? 

One of the Jury. Certainly. 

Another Juror. Certainly. 

Mr. Justice Buller. Gentlemen, if you add the 
word on/y, it will be negativing the innuendos ; it 
will be negativing, that by the word King it means 
King of Great Britain ; by the word Parliament, 
Parliament of Great Britain; by the letter F. it means 
Farmer, and G. Gentleman ; that 1 understand you 
do 'not mean. 

a 2 
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A Juror, No. 

Mr. Erskine. Mv Lord, I say that will have the 
effect of a general verdict of Guilty. I desire the 
verdict may be recorded. 1 desire your Lordship sit. 
ting here as Judge to record the verdict as given by 
the Jury. If the Jury depart from the word only, 
they alter their verdict. 

Mr. Justice Buller . I will take the verdict as they 
mean to give it; it shall not be altered. Gentlemen, 
if I understand you right, your verdict is this, you 
mean to say guilty of publishing this libel ? 

A Juror. No; the pamphlet; we do not decide upon 
its being a libel. 

Mr. Justice Buller . You say he is guilty of pub- 
lishing the pamphlet, and that the meaning of the 
innuendos is as stated in the indictment. 

A Juror. Certainly. 

Mr. Erskine. Is the word only to stand part of your 
verdict ? 

A Juror. Certainly. 

Mr. Erskine. Then I insist it shall be recorded. 

Mr. Justice Buller. Then the \erdict must be mis- 
understood ; let me understand the Jury. 

Mr. Erskine. The Jury do understand their ver- 
dict. 

Mr. Justice Buller. Sir, I will not be interrupted. 

Mr. Erskine. I stand here as an advocate for a bro- 
ther citizen, and 1 desire that the word only may be 
recorded. 

Mr. Justice Buller. Sit down, Sir; remember your 
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duty, or I shall be obliged to proceed in another 
manner. 

Mr. Erskine. Your Lordship may proceed in 
sshat manner you think fit ; I know my duty as well 
as your Lordship knows yours. I shall not alter my 
conduct. 

Mr. Justice Buller. Gentlemen, if you say guilty 
of publishing only, you negative the meaning of the 
particular words I have mentioned. 

A Juror. Then we beg to go out. 

Mr. Justice Buller. If you say guilty of publishing 
only, the consequence is this, that you negative the 
meaning of the different words I mentioned to you — 
That is the operation of the word only — They arc 
endeavouring to make } on give a verdict in words dif- 
ferent from what you mean. 

A Juror. We should be very glad to be informed 
how it will operate ? 

Mr. Justice Buller. If )ou say nothing more but 
find him guilty of publishing, and leave out the word 
only, the question of law is open upon the record, 
and they may apply to the Court of King’s Bench, 
and move in arrest of judgment there. If they are 
not satisfied with the opinion of that Court, either 
patty has a light to go to the House of Lords, if 
you find nothing more than the simple fact ; hut if 
you add the word onltj, you do not find all the facts; 
You do not find in fact that the letter G. means Gen- 
tleman ; that F. means Farmer ; the King, the King 
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of Great Britain; and Parliament, the Parliament of 
Great Britain. 

A Juror . We admit that. 

Mr . Justice Buller. Then you must leave out the 
word only . 

Mr. Er shine. I beg pardon. I beg to ask your 
Lordship this question, Whether, if the Jury find 
him guilty of publishing, leaving out the word only, 
and if the judgment is not arrested by the Court of 
King’s Bench, whether the sedition does not stand 
recorded ? 

Mr. Justice Buller . No, it does not, unless the 
pamphlet be a libel in point of law. 

Mr. Er shine. True ; but can I say that the De- 
fendant did not publish it seditiously, if judgment is 
not arrested, but entered in the record ? 

3/r,. Justice Buller. I say it will not stand as prov- 
ing the sedition. Gentlemen, I tell it you as law, 
and this , is my particular satisfaction, as I told you 
when summing up the case; if in what I now say to 
you I am wrong in any instance, they have a right 
to move for a new trial. The law is this : if you find 
him guilty of publishing, without saying more, the 
question whether libel or not is open for the consider- 
ation of the Court. 

A Juror. That is what we mean. 

Mr Justice Buller. If you say, Guilty of publishing 
only, it is an incomplete verdict, because of the word 
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A Juror, We certainly mean to leave the matter of 
libel to the Court. 

Mr . Erskine . Do you find sedition ? 

A Juror . No ; not so. We do not give any ver^ 
diet upon it. 

Mr, Justice Bul/er, I speak from adjudged cases 
(I will take the verdict when you understand it your- 
selves in the words you give it): if you say, Guilty of 
publishing only, there must be another trial. 

A Juror . We did not say so ; only guilty of pub- 
lishing. 

Mr. Erskine . Will your Lordship allow it to be re- 
corded thus, only guilty of publishing ? 

Mr, Justice Buller . It is misunderstood. 

Mr. Erskine. The Jury say, only guilty of pub- 
lishing. Once more, I desire that that verdict may be 
recorded. 

Mr. Justice Buller. If you say, only guilty of pub- 
lishing, then it is contrary to the innuendos ; if you 
think the word King means the King of Great Bri- 
tain ; the word Parliament, the Parliament of Great 
Britain ; the G. means Gentleman ; and the F. Far- 
mer ; you may say this, guilty of publishing ; but 
whether a libel or not, the Jury do not find. 

A Juror. Yes. 

Mr. Erskine. I asked this question of your Lord- 
s hip in the hearing of the Jury, whether, upon the 
verdict you desire them to find, the sedition which they 
have not found, will not be inferred by the Court if 
judgment is not arrested ? 



232 MR. JUSTICE BULLER*S CHARGE TO THE JURY 

Mr. Justice Buller . Will you attend ? Do y 0ll 
give it in this way, Guilty of the publication, but 
whether a libel or not, you do not find ? 

A Juror. We do not find it a libel, my Lord ; vvc 
do not decide upon it. 

Mr. Erskine. They find it no libel. 

Mr. Justice Buller. You see what is attempted to 
be done ? 

Mr. Erskine . There is nothing wrong attempted 
upon my part. I ask this once again in the hearing 
of the Jury ; and I desire an answer from your Lord- 
ship as Judge, whether or no, when I come to move 
in arrest of judgment, and the Court enter up judg- 
ment, and say it is a libel, whether I can after- 
wards say, in mitigation of punishment, the De- 
fendant was not guilty of publishing it with a sedi- 
tious intent, when he is found guilty of publishing 
it in manner and form as stated ; and whether the 
Jury are not thus made to find him guilty of sedition, 
when in the same moment they say they did not 
mean to do so. Gentlemen, do you find him guilty of 
sedition? 

A Juror. We do not, neither one or the other* 

Mr. Justice Buller , Take the verdict. 

Associate. You say, guilty of publishing; but whe- 
ther a libel or not you do not find ? 

A Juror , That is not the verdict. 

Mr. Justice Buller. You say, guilty of publishing, 
but whether a libel or not you do not find ; is that 
your meaning ? 
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A Juror. That is our meaning. 

One of the Counsel . Do you leave the intention 
to the Court? 

A Juror . Certainly. 

Mr. Cowper . The intention arises out of the re- 
cord. 

Mr. Justice Buller. And unless it is clear upon 
record there can be no judgment upon it. 

Mr. Bcarcroft . You mean to leave the law where 

it is? 

A Juror. Certainly. 

Mr. Justice Buller. The first verdict was as clear as 
could be, they only wanted it to be confounded. 


ON the 8 th of November, the second day of the ensu~ 
ing term , Mr. Erskine moved the Court of King's 
Bench to set aside the verdict , for the misdirection of 
the Judge in the foregoing Charge to the Jury f and 
obtained a rule to show cause , why there should not be 
a new trial. There was no short-hand writer in 
Court except a gentleman employed by the Editors of 
the Morning Herald , from which paper of the sue - 
ceedtng day the following Speech of Mr. Erskine was 
taken. 
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Mr. Erskise’s Speech, delivered in the Court 
of Kings Bench, on Monday the 8th of No- 
vember l"84, on his Motion for a new Trial 
in Defence of the Dean of St. Asaph. 


Mr. Erskine began by stating to the Court the sub- 
stance of the indictment against the Dean of St. 
Asaph, which charged the publication with an inten- 
tion to incite the people to subvert the government 
by armed rebellion ; — the mere evident of the pub- 
lication of the Dialogue which the Prosecutor bad 
relied on to establish that malicious intention, — and 
the manner in which the Defendant had, by evidence 
of his real motives for publishing it, as contained in the 
advertisement, rebutted the truth of the epithets 
charged by the indictment. 

He then stated the substance of his speech to the 
Jury at Shrewsbury, maintaining the legality of the 
Dialogue, the right of the Jury to consider that le- 
gality, the injustice of a verdict affixing the epithet 
of guilty to a publication, without first considering 
whether the thing published contained any guilt ; 
and, above all, the right which the Jury unquestion- 
ably had (even upon the authority of those very cases 
urged against his client) to take the evidence into con- 
sideration, by which the Defendant sought to excul- 
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pate himself from the seditious intention charged by 
the indictment. 

He said that the substance of Mr. Jones’s evi- 
dence was, that it had been the intention of the Flint* 
shire Committee to translate the Dialogue into Welsh ; 
that it was delivered to him to give to a Mr. Lloyd 
for that purpose ; that the Dean had just then re- 
ceived it from Sir William Jones , and had not had 
time to read it, before he delivered it to the witness. 
Some days after, Mr. Jones wrote to the Dean, telling 
him, that he had collected the opinions of some gen- 
tlemen that the translation of it into Welsh might do 
harm ; the Dean’s answer (who had never then 
bead the tming himself) was this, “lam very much 
“ obliged to you for what you have communicated 
“ respecting the pamphlet ; I should be exceeding 
“ sorry to publish any thing that should tend to se- 
“ dition.” Mr. Erskine contended that this was no 
admission on the Dean’s part that he thought it se- 
ditious, for he had never read it ; but that his con* 
duct showed that he was not seditiously inclined, 
since he stopped the publication even in compliance 
with the affected scruples of men whom he found out, 
on reading it, to be both wicked and ignorant ; and 
the translation of it into Welsh was - accordingly 
dropped. 

Mr. Jones had further said, that many persons af- 
terwards, and particularly Mr. Fitzmaurice, made’ 
very free with the Dean’s character, for having en- 
tertained an idea of translating it info Welsh ; it 
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was publicly mentioned at the general meeting of the 
county, and many opprobrious epithets being fastened 
On the Dialogue itself, the Dean said, “ I am now 
t( called upon to show that it is not seditious , and l 
“ read it with a rope about rnj neck.” 

i 

MR. ERSKINE THEN SPOKE AS FOLLOWS VERBATIM. 

My Lord, although this is not the place for any 
commentary on the evidence, I cannot help remark- 
ing, that this expression was strong proof that the 
Dean did not think it seditious ; for it is absurd to 
suppose that a man, feeling hurt at the accusation of 
sedition, should say, I am now called upon to show 
I am not seditious, and then proceed to read that 
aloud, which he felt and believed to contain sedition. 
The words which follow, “ I read it with a rope 
{< about my neck, 11 confirm this construction. 
The obvious sense of which is — I am now called 
upon to show that this Dialogue is not sedi- 
tious ; — it has never been read by those who call 
it so ; — I will read it in its own vindication, and in 
mine — “ / read it with a rope about my neckf that 
is — if it be treasonable, as is asserted, it is a misde- 
meanor to read it ; but I am so convinced of its in- 
nocence, that I read it notwithstanding — mao pericnlo. 

The only part of Mr. Jones's evidence which re- 
mains, is as follows : I asked him, “ Did you col- 
“ lect, from what the Dean said, that his opinion 
« W as, that the Dialogue was constitutional and 
“ legal ?” His answer was ; “ Undoubtedly. The 
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“ Dean said, Now, I have read this, I do not think 
« it so bad a thing ; and I think we ought to pub- 
i( lish it, in vindication of the committee ” The 
question and answer must be taken in fairness toge- 
ther : — the witness was asked if he collected from the 
Dean, that he thought it innocent and constitutional, 
and the first term in the answer is decisive ; that the 
witness did not merely think it less criminal than it 
had been supposed, but perfectly constitutional ; for 
he says, “ Undoubtedly l collected that he thought so” 
The Dean said, he thought he ought to publish it 
in vindication of the committee ; and it is repugnant 
to common sense, to believe that if the Dean had 
supposed th^ Dialogue in any degree criminal, he 
would have proposed to publish it himself, in vindi- 
cation of a former intention of pullicatiou by the 
committee. — It would have been a confirmation, not 
a refutation of the charge. 

The learned Judge, after reciting the evidence, 
which I have just been stating (merely as a matter 
of form, since afterwards it was laid wholly out of 
the question), began by telling the Jury, that he was 
astonished at a great deal he had heard from the De- 
fendant’s Counsel ; for that he did not know any one 
question of law more thoroughly settled than the 
doctrine of libels, as he proposed to state it to them: 
— it then became my turn to be astonished. Mr. Jus- 
tice Buller then proceeded to state, that what had 
fallen from me, namely, that the Jury had a right to 
consider the libel, was only the language of a party 
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m this country ; but that the contrary of their notion 
was so well established, that no man who meant well 
could doubt concerning it . 

It appeared afterwards that Mr. Lee and myself 
were members of this party ; though my friend was 
charged with having deserted his colours ; as he was 
the first authority that was cited against me; and what 
rendered the authority more curious, the learned Judge 
mentioned, that he had delivered his dictum at 
Guildhall as counsel for a Plaintiff, when these doc- 
trines might have been convenient for the interests 
of his Client, and therefore no evidence of his opi- 
nion. This quotation, however, had perhaps more 
Weight with the Jury than all that followed, and cer- 
tainly the novelty of it entitled it to attention. 

I hope, however, the sentiments imputed to my 
friend were not necessary upon that occasion ; if they 
were, his Client was betrayed : for I was myself in 
the cause alluded to ; and I take upon me to affirm, 
that Mr. Lee did not , directly or indirectly , utter any 
sentiment in the most remote degree resembling that 
Which the learned Judge was pleased to impute to 
him for the support of his charge. This I shall 
continue to affirm notwithstanding the Judge’s de- 
claration to the contrary, until I am contradicted by 
Mr. Lee himself, who is here to answer me if I 
misrepresent him. [Mr. Lee confirmed Mr. Erskine 
by remaining silent.] 

The learned Judge then said, that as to whether 
the Dialogue, which was the subject of the prose- 
cution, was criminal or innocent, he should not even 
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lilnt an opinion ; for that if he should declaie it tobe 
no likely and the Jury , adopting that opinion should 
acquit the Defendanty he should thereby deprive the 
Prosecutor of his right of appeal upon the record ; 
which was one of the dearest birthrights of the sub* 
j ec t. That the law was equal as between the Pro- 

secutor and Defendant ; and that there was no dif- 
ference between criminal and civil cases. — I am desi- 
rous not to interrupt the state of the trial by observ- 
ations ; but cannot help remarking, that justice 
to the Prosecutor as standing exactly in equal scales 
with a prisoner, and in the light of an adverse party 
in a civi\ suit, was the first reason given by the 
learned Judge, why the Jury should at all events find 
the Defendant guilty, without investigating his guilt. 
This was telling the Jury in the plainest terms, that 
they could not find a general verdict in favour of the 
Defendant , without an act of injustice to the Prose- 
cutor ; who would be shut out by it from his writ of 
error, which he was entitled to by law, and which 
was the best birthright of the subject. It was, there- 
fore, an absolute denial of the right of the 
Jury, and of the Judge also, as no right can exist, 
which necessarily works a wrong in the exercise of 
it. If the Prosecutor had by law a right to have the 
question on the record, the Judge and Jury were 
both tied up at the trial ; the one from directing, 
&nd the other from finding a verdict which disap* 
pointed that right. 

. If the Prosecutor had a right to have the question 
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upon the record for the purpose of appeal, by the 
Jury’s confining themselves to the fact of publication 
which would leave that question open, it is impos, 
gible to say, that the Jury had a right likewise to 
judge of the question of libel, and to acquit the 
Defendant, which would deprive the Prosecutor of 
that right. There cannot be contradictory rights, 
the exercise of one destroying and annihilating the 
other. I shall discuss this new claim of the Prose- 
cutor upon a future occasion ; for the present, I will 
venture . to say, that no man has a right,*— a pro- 
perty, — or a beneficial interest in the punishment of 
another. A prosecution at the instance of.tbe Crown 
has public justice alone, and not private vengeance, 
for its„ object:— in prosecutions for murder, and fe- 
lonies and most other misdemeanors, the Prosecutor 
can .have no such pretence, since the record does not 
comprehend the offence. — Why he should have it 
in the case of a libel, I would gladly be informed. 

Tbe learned Judge then stated your Lordships 
uniform practice, in trying libels, for eight and 
twenty years,— ; the acquiescence of parties and their 
Counsel, and tbe ratification of the principle, by a 
judgment of the Court, in tbe case of the King 
against Woodfall. He likewise cited a case, which 
he said, happened within a year or two of the time 
of the seyen Bishops, in which a Defendant, indicted 
for a seditious libel, desired it might be left to the 
Jury, whether the paper was seditious'; but that 
the Court said, the Jury were to decide upon the 
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fact f and that if they found him gq^ity of the f get, 
the Court would afterwards decide the quest jpft of 
libel. The learned Judge then cited .the maxipi, ad 
quastiontm facti respondent juratores, ad quastiontm 
juris respondent judices, and said, that* maxim had 
been confirmed in the -sense he put on it in the very 
case of Bushel, on which I had relied so much for 
the contrary position. 

The learned Judge, after honouring some of my 
arguments with answers, and saying again, in 
stronger terms than befpre, that there was no differ- 
ence between the province of the Jury in civil and 
criminal cases, notwithstanding the universality of 
the general issue instead of special pleadings, told 
the Jury, that if they believed that G. meant Gentle- 
man, and F. meant Fanner, the matter fot their 
consideration was reduced to the simple fact of public 
cation. 

The Court will please to recollect, that the adver- 
tisements, explaining the Dean’s sentiments concern- 
ing the pamphlet, and his motives for the publica- 
tion of it in English, after it had been given up in 
Welsh, had been read in evidence to the Jury ; 
—that Mr. Jones hud been likewise examined to 
the same effect, to induce the Jury to believe the 
advertisement to have been prefixed to it bona fde > 
and to have spoken the genuine sentiments and 
motives of the publisher : — and that several gentle- 
men, of the first character in the Dean’s neighbour- 

yol. r. r 
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hood, in Wales* had been called to speak to his ge. 
rieraf peaceable deportment, in order to strengthen 
that'phoof, and to resist the assent of the Jury to 
the principal averment in the information, viz. 
Thatthe Defendant published^ intending to excite a 
revolution in the Government , by armed rebellion, 
Whether all this evidence, given for the Defendant, 
was adequate to its purpose, is foreign to the present 
inquiry.* — I think it was . — But my objection is , that 
no part of it was left 1 to the consideration of the Jury 
who were the judges of it. As to the advertisement, 
which was part of the pamphlet itself, the learned 
Judge never even named it, but as "part of J the Pro- 
secutor’s .proof of the publication, though I had 
read it-to the Jury, and insisted upon it as sufficient 
proof of the Defendant’s intention, and had called 
Mr. Jones to confirm the construction I put upon it. 

As to Mr. Jones’s testimony, Mr. Justice Btillei 
laid, VVhethLM- his evidence will or will not opc- 
rate iri mitigation of punishment, is not a question 
u for me to give an opinion upon.” And lie further 
declared, that if the Jury were satisfied as to the fact 
of the publication, they Were bound to find the De- 
fendant guilty. As to the evidence of character, it 
was disposed of in the same manner. Mr. Justice 
Buller said, “ As to the several witnesses who have 
‘‘been called to give Mr. Shipley the character of a 
u quiet and peaceable man, not disposed to stir up se- 
“ dition, that cannot govern the present question j f& 
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“ the question you are to decide on k, Whether' die 
“ be, or be not, guilty of publishing this pamphlet* 

This Charge, therefore, contained an express ex- 
clusion of the right of the Jury to consider the 
evidence offered by the Defendaht, to rebut the in- 
ference of sedition arising from the att of publica- 
tion. 

The learned Judge repeated the same doctrine at 
the end of his Charge ; entirely removing from the 
Jury the consideration of the whole of the Defend- 
ant's evidence, and concluded by telling them, 
“ That if they were satisfied as to the truth of the 
(i innuendos and the fact of publication, they were 

bound to find the Defendant guilty The Jury 
retired to consider of this Charge, and broil^ht in 
a verdict, “ Guilty of publishing only.” The 
learned Judge refused to record it, and I am ready 
to admit that it was an imperfect verdict. He was 
not bound to receive it ; but when he saw the Jury 
had no doubt of the truth of the innuendos, and 
that therefoic the word only could not apply to a 
negatiou of them ; he should have asked them 
'Vhether they believed the Defendant’s witnesses, and 
meant to negative the seditious purpose ? It was 
the more his duty to have asked that question, as 
several of the Jury themselves said that they gave/ 
no opinion concerning seditions intention : a decla- 
ration decisive in the Defendant’s favour, who had 
gone into evidence to rebut the charge of intention, 
2nd of which the J udge, who, in the humane theory 
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of the English law, ought to be counsel for the 
prisoner, should at the least have taken care to ob- 
tain an explanation from the Jury, by asking 
them what theif opinion was, instead of arguing 
upon the principle of his own Charge, what it neces- 
sarily must be, if the innuendos were believed ; a po- 
sition which gave the go-bye to the difficulties of the 
Jury. Their intention to exclude the seditious purpose 
was palpable ; and under such circumstances, the ex- 
cellent remark of the great Mr. Justice Foster never 
should be forgotten : “ When the rigour of the law 
“ bordereth upon injustice, mercy ought to interpose 
“ in the administration. It is not the part of Judges 
u to be perpetually hunting after forfeitures, while 
“ the heart is free from guilt. They are the miuis- 

ters of the Crown, ap[)ointed for the ends of 
“ public justice, ami ought to have written upon 
' “ their hearts the obligation which. His Majesty is 
“ under, to cause law and justice in mercy to be e\c- 
u cuted in all his judgments,” This solemn obli- 
gation is no doubt written upoh the hearts of all the 
Judges,* but it is unfortunate when it happens 
bo be written in so illegible a hand that a Jury can- 
not possibly read it. 

To every part of the learned Judge’s directions, 
I have objections which appear to me to be weighty. 
I will state them distinctly, and in their order, as 
shortly, or as much at large, as the Court shall re- 
quire of me. 
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The first proposition which I mean to nwwntam as 
a foundation fora new trial, is this: 

That when a bill of indiettaent is found, or an \nj 
formation filed, charging any crime or misdo 
meanor known to the law of England, and the party 
accused, puts himself upon the country by pleading 
the general issue, Not Guilty : — the Jury are gene- 
rally charged with his deliverance from that crime, 
and not specially from the fact or facts, in the 
commission of which the indictment or information 
charges the crime to consist; much less from any 
single fact to the exclusion of others cliarged ujx)h 
the same record. 

Secondly, I mean to maintain, that no act which 
the law in its general theory holds to be criminal, 
constitutes in itself a crime abstracted from the mis- 
chievous intention of the actor ; and that the in- 
tention, even where it becomes a simple inference 
of reason from a feet or facts established, may, and 
ought to be, collected by the Jury with the Judge’s 
assistance ; because the act charged, tlxxigh esta- 
blished as a fact in a trial on the general issue, doe$ 
not necessarily and unavoidably establish die criminal 
intention by any abstract conclusion of law r the 
establishment -of the fact being still no more than 
evidence of the crime, but not the crime itself; 
unless the Jury render it so themselves by referring 
it voluntarily to the Court by special verdict. 

I wish to explain this proposition. - > 

■' When a Jury can discover no other reasonable 
& 3 
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foundation for judging of the intention* thanrthe 
inference from the act charged, and doubting 
that inference ought to be in law, -refer it to the 
Court by special verdict, the intention becomes 
by that inference a question of law ; but it only be- 
comes so by this voluntary declaration ef the Jury, 
that they mean the party accused shall stand or fall 
by the abstract legal conclusion from the act charged, 
not being able to decypher his purpose by any other 
medium. 

JJut this discretionary reference to the Court upon 
particular occasions, which may render it wise and 
expedient, does not abridge or contract the power 
or the duty of a Jury, under other circumstances, 
to withhold their consent from the intention being 
taken as a legal consequence of the act ; even when 
they have had no evidence capable of being stated 
on the face of a special verdict, they may still find 
a general verdict, founded on their judgment of the 
crime, and the intention of the party accused of it. 

When I say, that the Jury may consider the 
crime, atid the intention, I desire to be understood 
to mean, not merely that they have the powbr to 
do it without control or punishment, and without 
the possibility of their acquittal being disannulled by 
any other authority (for that no man can deny),; 1 but 
I mean, that they have a constitutional legpl bight 
to do so ; a right, in many cases, proper to be ex- 
ercised, and intended by the wise .founders of the 
English Govfrnrneat to be a protection to the lives 
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and liberties of Englishmen, against the enctfich-* 
meats and perversions of authority in the hands t pf 
fixed magistrates. 

The establishment of both, or either of these twp 
propositions, must entitle me to a new trial ; for if 
the Jury, on the general ifssue, had a strictly, legal 
jurisdiction to judge of the libellous nature, Qr sedh 
tious tendency of the paper (taking that nature or 
tendency to be law or fact), then the Judge’s dir$o 
tion is evidently unwarrantable. If lie had said, As 
libel or no libel requires a legal apprehension of tJfc 
subject, it is my duty to give you my opinion; and 
had then said, I think it is a libel, and had left the 
Jury to find it one under his directions, or other-’ 
wise, at their discretion, and had at the same time 
told them that the criminal intention was an infer- 
ence from the publication of a libel, which* it was 
their duty to make, — or if, admitting their right in 
general , he had advised a special verdict in the 
particular instance, I should have stood in a very 
different situation ; but he told the Jury (I take the 
general result of his whole Charge), that they had 
no jurisdiction to consider of the libel, or of the. 
intention, both beiug beyond the compass of their, 
oath. 

Mr. Bearcroft's position was very different : he 
addressed the Jury with the honest candour of a 
Judge, without departing from the proper zeal of . 
an Advocate. He said to the Jury — I cannot honour 
him more than by repeating his* * words ; they will 
R 4 
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lon^be remembered by those who respect fem, snd 
love the constitution 

“ There js no law in this country,” said Mr, 
Bearcroft, thank God, there is not ; for it would 
“ not be a free constitution if there were,) that pre. 

“ vei)ts a Jury, if they choose it, from finding a 
u general verdict; I admit it; I rejoice in it; I ad* 

<f mire and reverence the principle, as the palladium 
* r of the constitution. JBut does it follow, because 
" a Jury may do this, that they must do it — that they 
” ought to do it ?” He then took notice of the 
case of the seven Bishops, and honoured the Jury 
for exercising this right on that occasion. 

Mr. Bcarcroft’s position is therefore manly and 
intelligible; it is simply this: It is the excellence 
of the English constitution that you may exert this 
power when you think the season warrants the exer- 
cise of it. The case of the seven Bishops was such 
.a season, this is not. 

But Mr. Justice Buller did by no means ratify 
this doctrine. It is surely not too much to expect 
that the Judge, who is supposed to be counsel for 
• tfie prisoner, should keep within the bounds of the 
Counsel for the Crown, when a Crown prosecution 
is in such hands as Mr. BearcrolVs. — The learned 
Judge, however, told the Jury from his own au- 
thority, and supporte^itwith much history and obser- 
vation, ami many quotations, that they had nothing 
to do at all with those questions, their jurisdiction 
w»t which Mr. Bearcroft had rejoiced in as the pal- 
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ladium of the constitution. He did hot tdl flteih 
this by way of advice, as applied to the particular 
case before them ; — he did not (admitting their 
right), advise them to forbear the exercise of it'fo 
the particular instance : — no ! the learned Judge fas- 
tened an universal abstract limitation oh the 
province of the Jury to judge of the crime, or the 
criminal purpose of the Defendant. His whole 
speech laid down this limitation universallt, and 
was so understood by the Jury ; he told them th^e 
questions were beyond the compass of their oatns, 
which was confined to the decision of the fact ; and 
he drove them from the law by the terrors of con- 
science. — The conclusion is short. 

If the Jury have no jurisdiction by the law of 
England, to examine the question of libel, and the 
criminality or innocence of the intention of the pub- 
lisher, then the Judge's Charge was right: but if 
they have jurisdiction, and if their having it be the 
palladium of the Government, it must be wrong. 
For how, in common sense, can that power in a 
Jury be called the palladium of the constitution, 
which can never be exerted, but by a breach of 
those rules of law, which the samfe constitution has 
established for their government ? 

If in no case a Jury can entertain such a question 
without stepping beyond their duty, it is an affront 
to human reason to say, that the safety of the Go- 
vernment depends on men’s violating their oaths 
in the administration of justice. If the Jury haie 
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that right, there is bo difference between restricting 
the exercise of it by the terrors of imprisonment, 
or the terrors of conscience. If there be any dif- 
ference, the second is the most dangerous ; an up- 
right Juryman, like Bushel, would despise the first, 
but his very honesty would render him the dupe of 
the last. 

The two former propositions on which my motion 
is founded, applying to all criminal cases ; — and a 
distinction- having always been taken between libels 
did other crimes by those who support the doctrines 
I am combating ; — I mean therefore to* maintain, 
that an indictment for a libel, even where the 
slander of an individual is the object of it (which is 
capable of being measured by precedents of justice), 
forms no exception to the jurisdiction or duties of 
Juries, or the practice of Judges in other criminal 
cases : — that the argument for the difference, viz, 
because the whole crime always appears upon the 
record, is false in fact, and, even if true, would 
form no solid or substantial difference in law. 

I said, that the record docs not always contain 
sufficient for the Court to judge of a libel. The 
Crown may indiot part of a publication, and omit 
the rest, which would have explained the author’s 
meaning, and rendered it harmless : it has done so 
here ; the advertisement is part of the publication, 
but no part of the record. 

The famous case put by Algernon* Sidney, is the 
; *est illustration that can possibly be put. 
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Suppose, a bookseller having published thp Bible, 
was indicted in these words, “ That intending topro- 
« mote atheism and irreligion, he had blasphemoi^ty 
“ printed and published the folio wing. false apd pro* 
“ fane libel, — There is no God.” — The learjied 
Judge said, that a person unjustly accused of pub- 
lishing a libel might always demur to the indictment ; 
this is an instance to the contrary ; on the face of 
such a record, by which the demurrer can alone be 
determined, it contains a complete criminal chaige. 
The Defendant therefore would plead Not guifij^, 
and go down to trial, when the Prosecutor of course 
could only produce the Bible to support the charge, 
by which it would appear to be only a verse in the 
Proverbs of Solomon, viz. “ The fool has said in 
“ his heart, There is no God,” and that the context 
had been omitted to constitute the libel. The Jury, 
shocked at the imposition, would only wait the 
Judge’s direction to acquit; but consistently with 
the principles which have governed in the Dean of 
St. Asaph’s trial, how could he be acquitted ? — The 
Judge must say, You have nothing to do but with 
the fact, that the Defendant published the words laid 
in the information. 

But, says the .adversary, the distinction is ob- 
vious ; reading the sacred context to the Juiy would 
enable them to negative the innuendos which arc 
within their province to reject, and which being 
rejected, would* destroy the charge. The answer 
is obvious : such an indictmeut would contain Qp 
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intioendo bn which a negative could be put : for if 
the record charged that the Defendant blasphemously 
published that there was no God, it would require 
rfo fnhuendci to explain it. 

Driven from that argument, the adversary must 
say, that. the Jury by the context would be enabled 
to negative the epithets contained in the introduc- 
tion, and could never pronounce it to be blasphe- 
mous.- But the answer to that is equally conclusive ' 
for it was. said, in the case of the King against 
Woodfall, that these epithets were mere formal in- 
ferences of law, from the fact of publishing that 
which on the record was a libel. 

When the Defendant was convicted, it could not 
appear to the Court, that the Defendant only pub- 
lished the Bible. The Court could not look off the 
record, which says, that the Defendant blasphe- 
mously published that there was no God. The 
Judge, maintaining these doctrines, would not, 
however, forget the respect due to the religion of 
his. Country, though the law of it had escaped him. 
He would tell the Jury, that it should be remembered 
in pntigation of punishment ; and the honest book- 
seller of Paternoster Row, when he came up in 
custody to receive judgment, would be let off for 
a small tine, upon the Judge’s report, that he had 
only published a new copy of the Bible ; but not till 
he had been a month in the King’s Bench prison, 
while this knotty point of divinity whs in discussion. 
Tins case has stood invulnerable for above one hun- 
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<jred years,* and it remains still for Mr. to 

answer. 

1 said, in opening this proposition, that evetrif 
it were true that the record did contain the whofe 
charge, it would form no substantial difference in 
law ; and I said so, because, if the position be, that 
the Court is always to judge of the law, when 'it 
can be made to see it upon the record, no case <San 
occur, in which there could be a general verdict, 
since the law might be always separated from thO 
facts by finding the latter specially, and referring 
them to the judgment of the Court. By this mode 
of proceeding, the crime would be equally patent 
upon the record as by indictment ; and if it be patent 
there, it matters not whether it appears on the front 
or the back of the parchment ; on the first by the 
indictment, or on the last bv the postea. 

People who seek to maintain this doctrine, do not 
surely see to what length it would go ; for if it can 
he maintained that wherever, as in the case of a libel; 
the crime appears upon the record, the Court alone, 
and not the Jury, ought to judge ; it must folMh 
that where a writing is laid as an overt act of thigh 
treason (which it may be when coupled with pub* 
lication), the Jury might be tied down to jind? the 
fact, and the Judges of the Crown might niake Statfc 
criminals at their discretion, by finding the law, • j 

The answer in these mild and independentjctajff 
^judicature is this, (Mr. Bearcrofc indeed gAVfc it 
at the trial) r Why may hot Judges be trusted 
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wirlibertie^and lives, who determine upon oar pro- 
perty and every thing that is dear to us ? 

The observation <was plausible for the mo. 
merit* and suited to his situation, but he is too wise 
a iriifl to subscribe to it. Where is the analogy 
ordinary civil trials between ‘man and man, 
Whefe Judges can rarely have an interest, and 
gftkt State prosecutions, where power and free- 
dom are weighing against each other, the balance 
bdtig suspended 'by the servants of the executive 
Magistrate ? If any man can be so lost to reason 
as to be a sceptic on such a subject, I can furnish 
him with a cure from an instance directly in point : 
let him turn to the 199th page of the celebrated 
Foster, to the melancholy account of Peaehum’s 
indictment for treason, for a manuscript sermon 
found in his closet, never published, reflecting on 
King James the First’s government. The case 
wtm too weak to trust without management, even 
by the Sovereign to the Judges of those days; it 
wte necessary lifst to sound them ; and the great 
(but on that occasion the contemptible) Lord Bacon 
wtti fiked on for the instrument; and bis letter to 
the King remains recorded in history, whete, after 
telling him his successful practice on the puisne 
Judges, he says* that when m some dark' manner 
he has hirtted this success? 'to Lord Coke, he will 
riot choose to jgpain singular. • - 

Wheri it is remembered what comprehensive 
Ibnts und splendid qualifications Lord Bacon -was 
*1 
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gifted with, it is no indecency to say, that all Judges 
ought to dread a trust which the constitution* never 
gave them, and which human nature has notttl* 
ways enabled the greatest men to fulfil. 

If the Court shall grant me a rule, I mean to* con- 
tend, 4thly, that a seditious libel contains no ques- 
tion of law ; but supposing the Court should deny 
the legality of all these propositions, or, admitting 
their legality, resist the conclusion I have drawn from 
them, then the last proposition in which I am supported, 
even by all those authorities on which the learned 
Judge relies for the doctrines contained in this charge * 
is this : 

proposition v. 

That in all cases where the mischievous intention 
(which is agreed to be the essence of the crime) 
cannot be collected by simple inference from the foci 
charged, because the Defendant goes into evidence 
to rebut such inference, the intention becomes then 
a pure unmixed question of fact, for the considera- 
tion of the Jury. 

I said the authorities of the King against WoodfajJ 
and Almon were with me. In the case of Rex against 
Woodfall, 5th Burrow, Lord Mansfield expressed 
himself thus : u Where an act in itself indifferent,^ 
" becomes criminal, when done with a particular 
tx intent, there the intetit must be proved and found; 

<f But where the act is itself unlawful^ as iu the case. 

“ of'Cplibel, thcpftoev of justification or excuae, lie* 
u ou^fe Defendant ; and in failure thereof [ tkc : km 
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“ implies a criminal intent .” — Most luminously ex- 
pressed to convey this sentiment, viz. That when a 
man publishes a libel, and has nothing to say fo r 
himself,— -no explanation or exculpation,*— a criminal 
intention need not be proved : it is an inference of 
cotnmou sense, not of law. But the publication of 
a libel does not exclusively show criminal intent, but 
is only an implication of law, in failure of the De- 
fendant's proof. Lord Mansfield immediately after- 
wards in the saihe case explains this further: “There 
u may be cases where the publication may be justi- 
“ fied or excused as lawful ou innocent ; for no 
“ act which is not CRIMINAL, though the paper 
“ BK a li pel, can amount to such a publication of 
44 which a Defendant ought to be found guilty.” 
But no question bf that kind arose at the trial (i. e. 
trial of Wood fall). Why ? — Lord Mansfield imme- 
diately says why, “ Because the Defendant called 
“ no witnesses expressly saying, that the publica- 
tion of a libel is not in itself a crime, unless the in- 
tent be criminal; and that it is not merely in miti- 
gation of punishment, but that such a publication 
does not warrant a verdict of Guilty, if the seditious 
intention be rebutted by evidence. 

In the case of the King against Almon, a Maga- 
zine containing one of Junius's letters, was sold at Al* 
mon's sliop ; there was proof of that sale at the trial. 
Mr. Almon called no witnesses, and was found 
guilty. To found a motion for a new trial, an affidavit 
was offered from Mr. Almon, that he was not privy 



*Bm €* TH* WfcAJT ST* ASAPH. %Sf 

to the sate, nor knew that his name was inserted as * 
publisher, end that this practice of booksellers being 
inserted as publishers by their correspondents without 
notice, was common in the trade. 

Lord Mansfield said, “ Sale of a book in a bdbk- 
44 seller’s shop, is primd facie evidence of publication 
“ by the master, and the publication of a libel is 
44 primd facie evidence of criminal intent : it stands 
u good till answered by the Defendant : it must 
41 stand till contradicted or explained ; and if not 
44 centra dieted, explained , or exculpated , become# 
14 tantamount to conclusive when the Defendant cttlU 
44 no witnesses 

Mr. Justice Aston said, 44 Primd facie evidence 
14 not answered is sufficient to ground a verdict 
44 upon j if the Defendant had a sufficient excuse, 
44 he tnight have proved it at the trial : his having 
44 neglected it where there was no surprise, is no 
44 ground for a new one.” Mr, Justice Willes and 
Mr, Justice Ashhurst agreed upon those express 
principles. 

These cases declare the law beyond all contro- 
versy to be, that publication, even of a libel, is no 
tohclnsive proof of gudt, but only primd facie evi- 
dence of it till answered ; and that if the Defendant 
can show that his intention was not criminal, he com- 
pletely rebut# the inference arising from the publica- 
tion, because, ..though it remains true that he pub- 
lished^: .yet it is, according to Lord Mansfield’s ex- 
press words, net well a publication of wbieb a Bo- 
ro l. i. a 
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fendant ought to be found guilty . Apply Mr. Jo*, 
tice Buller’s summing up to this law, and it does 
not require even a legal apprehension to distinguish 
the repugnancy. 

The advertisement was proved to convince the 
Jury of the Dean’s motive for publishing; Mr. Jones’s 
testimony went strongly to aid it ; and the evidence 
to character, though not sufficient in itself, was ad- 
missible to be thrown into the scale. But not only 
no part of this was left to the Jury, but the whole 
of it was expressly removed from their consideration ; 
although in the cases of Woodfall and Almon, it was 
as expressly laid down to be within their cognizance ; 
and a complete answer to the charge, if satisfactory to 
the minds of the Jurors. 

In support of the learned Judge’s Charge, there 
can be therefore but two arguments : — either that the 
Defendant’s evidence, namely, the advertisement 
Mr. Jones’s evidence in confirmation of its having 
been published bond fide ; — and the evidence to charac- 
ter to strengthen that construction, were not sufficient 
proof that the Dean believed the publication merit©-' , 
rious, and published it in vindication of his honest in- 
tentions : — or else, that, even admitting it to establish 
that fact, it did not amount to such an exculpation a6 
to be evidence on not guilty, so as to warrant. a ver- 
dict. — 1 give the learned Judge his choice pf the al- 
ternative. . 

As to the first, viz. Whether it showed honest in- 
tention in point of fact ; that surely was a qpestiop 
for the Jury. If the learned Judge had thought it 
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\ras not sufficient evidence to warrant the Jtfr/S be- 
lieving that the Dean’s motives were such as he had 
declared them, he should have given his opinion of it' 
as a point of evidence, and left it there. I cannot 
condescend to go further ; it would be ridiculous to 
argue a self-evident proposition. 

As to the second, That even if the Jury had be- 
lieved from the evidence, that the Dean’s intention' 
was wholly innocent, it did not amount to an ex- 
cuse, and therefore should not have been left to 
them. Does the learned Judge mean to say, thaV 
if the Jury had declared, “ We find that the Dean 
“ published this pamphlet, whether a libel or not' 

" we do not find ; and we find further, that believ-' 

“ ing it in his conscience to be meritorious and in- 
“ nocent, he, bondjide , published it with the pre- 
“ fixed advertisement, as a vindication of his cha-' 

“ racter from the seditious intentions, and not to 
“ excite sedition does the Judge mean to say, 
that on such a special verdict he could have pro- 
nounced a criminal judgment ?— If, on making the 
report, he says yes, I shall have leave to argue it. 

If he says no, then why was the consideration of 
that evidence, by which those facts might have been 
found, withdrawn from the Jury, even after they had 
brought in a verdict, guiltyof publishing only, which, 
in the case of the King against Wood fall, was only 
*aid not to negative the criminal intention, because 
that Defendant had called no witnesses? Why did 
he confine his inquiries to the innuendos? And find- 
a 2 ‘ : ‘ ’’ 
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ing the Jury agreed upon thw, why d&4 ta de. 
clare them tote bound to affix the epithet of Guilty, 
without asking them if they believed the Defendant’s 
evidence ito rebut the criminal inference ? Some of 
tjje Jury meant to negative the criminal inference, 
by adding the word ov/y, and all would have done it, if 
thj?y bad thought themselves at liberty to enter upon 
the evidence of the advertisement. But they were 
told expressly that liuey had nothing to do with the 
consideration of that evidence , which, if believed , 
ivould have warranted that verdict . The conclusion 
is evident ; — if they had a right to consider it, and 
their consideration might have produced such a ver- 
dict, and if such a verdict would have teen an ac- 
quittal, it must be a misdirection. 

It seems to me therefore, that, tosupport the learned 
Judge’s directions, the very cases relied on in sup- 
port of them must be abandoned ; since, even upon 
their authority, the criminal intention, though a 
legal inference from the fact of publishing, in the 
absence of proof from the Defendant, becomes a 
question of fact, when lie offers proof in exculpation 
to the Jury ; — the foundation of my motion therefore 
is dear. 

I first deny the authority of these modern cases, 
and rely upon the rights of Juries, as established by 
the ancient law and custom of England, and hold that 
the June's Charge confines that right, and its exer- 
cise, though not the power in the Jury tQ find a ge- 
neral verdict of acquittal* 
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I assert farther, that, whatever were the Jodie's in- 
tentions, the Jury canid not but eollect that restriction' 
from His Charge ; — -that all free agency was therefor# 
destroyed ih them, from respect to authority, in op- 
position to reason and'that therefore the Defendant 
has had rid’ ttial Which this Cotirtcari possibly sanc- 
tion by supporting the Verdict. But if the Court 
should be' resolved to support its own lath detetthina*- 
tions, I must content myself even with theit pro- 
tection ; tllCy are certainly not the shield With which, 
in a contest for freedom, { should wish to combat, 
but they are sufficient for my protection : it is im- 
possible t‘o reconcile the learned Judge’s direction^ 
with arty of them. 

My Lord, I shall detain the Court no longer at 
present. — The people of England are deeply interested 
in this great question; and though they are not in- 
sensible to that interest, yet they do not feel it in its 
real extent. The dangerous consequences of the 
doctrines established on the subject of libel arc ob- 
scured from the eyes of many, from theif not feeling 
the immediate effects of them in daily oppression and 
injustice: — but that security is temporary and falla- 
cious ; it depends upon the convenience of Govern- 
ment for the time being, which may nbt be interested 
in the sacrifice of individuals', and in the temper of 
tlie magistrate who administers the criminal law, as 
the head of this Court. 1 am one of those' who 
could* alrhost lull myself by these reflections front 
the apprehension of immediate mischief, eveft front 
i 3 
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Che law of libel laid down by your Lordship, if y 0 g 
were always to continue to administer it yourself. I 
should feel a protection in the gentleness of your 
character ; in the love of justice which its own in- 
trinsic excellence forces upon a mind enlightened by 
science, and enlarged by liberal education, and in 
that dignity of disposition which grows with the 
growth of an illustrious reputation, and becomes a 
sort of pledge to the public for security : but such a 
security is as a shadow which passeth away ; — you 
cannot, my Lord, be immortal, and how can you 
answer for your successor ? if you maintain the doc- 
trines which I seek to overturn, you render yourself 
responsible for all the abuses that may follow from 
them to our latest posterity. 

My Lord, whatever may become of the liberties 
of England, it shall never be said that they pe- 
rished without resistance, when under my protec- 
tion. 


On this motion the Court granted a rule to show 
cause why there should not be a new trial — and 
cause was accordingly shown by the Counsel for the 
Crown on the 15th of November following; their 
arguments were taken in short-hand by Mr. Blan- 
chard, but were never published; — they relied, 
however, altogether upon the authorities cited by 
Mr. Justice Buller, in his Charge to the Jury, and 
upon the uniform practice of the Court of King’s 
Bench, for more than fifty years. The following 
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Speech, in support of the new trial, which was taken 
at the same time by Mr. Blanchard, was soon after 
published by Mr. Erskine’s authority, in order to 
attract the attention of the public to the Libel Bill, 
which Mr. Fox was then preparing for the consider* 
ation of Parliament. 



200 MR* ERSKINE’s "SPEECH tM <• 

from any single fact, to the exchi&ion of others 
charged upon the same record. 

. Secondly, that no act, which the law in its gene, 
ral theory holds to be criminal, constitutes in itself 
a crime, abstracted from the mischievous intention 
of the actor. And that the intention, even where 
it becomes a simple inference of legal reason from a 
fact or facts established, may and ought to be col- 
lected by the Jury, with the Judge’s assistance. Be- 
cause the act charged, though established as a fact in 
a trial on the general issue , does not necessarily and 
unavoidably establish the criminal intention by any 
abstract conclusion of law: the establishment of 
the fact being still no more than full evidence of the 
crime, but not the crime itself ; unless the Jury ren- 
der it so themselves, by referring it voluntarily to the 
Court by special verdict. 

These two propositions, though worded with 
cautious precision, and in technical language, to 
prevent the subtlety of legal disputation in opposi- 
tion to the plain understanding of the world, nei- 
ther do nor were intended to convey any other sen- 
timent than this : vi z. that in all cases where the 
law either directs or permits a person accused of a 
crime to throw himself upon a Jury for deliverance, 
by pleading generally that he is not guilty ; the 
Jury, thus legally appealed to, may deliver him from 
the accusation by a general verdict of acquittal 
founded (as in common sense it evidently must be) 
upon au investigation as general and comprehensive 
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gi the charge itself from which it is a geneml deli- 
rerance. 

Having said this, I freely confess to the Court, 
that I am much at a loss for any further illustration 
of my subject ; because I cannot find any matter 
by which it might be further illustrated, so clear, 
or so indisputable, either in fact or in law, as the 
very proposition itself which upon this trial has 
been brought into question. Looking back upon 
the ancient constitution* and examining with painful 
research the original jurisdictions of the country, I 
am utterly at a loss to imagine from what sources'these 
novel limitations of the rights of Juries are derived. 
Even the Bar is not yet trained to the discipline 
of maintaining them. My learned friend Mr, 
Bearcroft solemnly abjures them : — he repeats to-day 
what he avowed at the trial, and is even jealous of 
the imputation of having meant less than he ex- 
pressed ; for when speaking this morning of the 
right of Ihe Jury to judge of the whole charge, 
your Lordship corrected his expression, by telling 
him he meant the power , and not the right ; he 
caught instantly at your words, disavowed your ex- 
planation ; and, with a consistency which does him 
honour, declared his adherence to his original ad- 
mission in its full and obvious extent . — “ I did not 
“ mean,” said he, “ merely to acknowledge that 
(( the Jury have the power ; for their power nobody 
u ever doubted ; and, if a Judge was to tell them 
u they had it not, they would only have to laugh 
5 
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hifcr, irtd ermvinfee* him* of Mserfdf; byjfo^i 
“ ing a general verdict which must be recorded: I 
** meani, tlrerefort* to consider rt as tirlgkt, as an 
*■ important privilege and of great value to the 
* constitution." ' 

Thus Mr. Beancnoft and I are perfectly agreed ? 
t never contended for more than hehars voluntarily 
Conceded. I have now his express authority for re- 
pedtitog, in my* own former words, that the Jury 
have not merely the* power to acquit, itpon a view 
of the whole charge, without control at punish- 
ment, and witl^put the possibility of their acquittal 
being annulled by any* other authority ; but tHat 
ttiey have a constitutional , legal' right to doit; a right 
Jit to b& exercised'; and intended by the' wisr founders 
Of the government, to- be a protection to the lives 
and' libertier of Englishmen, against 1 the encroach- 
ments and perversions* of authority in the* hands' of 
fixed faagistrntw. 

Btrtr thisr candid admission on the part of IWfr. 
B&refoft; though very honourable tb* himself, is 
of no importance to me ; since; fronr what has al- 
ready ftHen from yonrEordship, I 3 am not to expect 
a ratification of it from the Cdurt ; it is 5 therefore 
my duty to establish it. I feel ail the importance of 
my subject, and* nothing shall ford me tb-day tb go 
out of it. I’ chim' all’ the attention of the^ Court, 
and the right to state every authority which applies 
in my judgment to the argument, WitKbut ^ing 
supp^ 'to inttoAice-thCm for othfer^utpbsedtfiiin 
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tsy duty to my Client, iod the constitution of m f 
country, warrants and approves. 

It is not very usual, in an English Court of Jus- 
tice, tq be driven back to the earliest history a n4 
original elements of toe constitution, hi order to 
establish the first principles which mark and dis- 
tinguish English law:— they are always assumed, and, 
like axioms in science, are made the foundations 
of reasoning without being proved. Of this sort 
our ancestors, for many centuries, must have con- 
ceived the right of an English Jury to decide upon 
every question which the forms of the law sub- 
mitted to their final decision; since, though they 
have immemorially exercised that supreme juris* 
diction, we find no trace in any of the ancient books 
of its ever being brought into question. It is but 
as yesterday, when compared with the age of the 
law itself, that Judges, unwarranted by any former 
judgments of their predecessors, without any new 
commission from the Crown, or enlargement of ju- 
dicial authority from the Legislature, have sought to 
fasten a limitation upon the rights and privileges of 
Jurors, totally unknown in ancient times, and pah 
pably destructive of the very end and object of their 
institution. 

No fact, my Lord, is of more easy demonstration; 
for the history and laws of a free country lie open- 
even to vulgar inspection. 

During the whole Saxon sera, and even long 
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tftfc whole administration of jtistied, . MttHMPaiiftt 
civil, was in the hands of the people, without thw 
cOntrcfl or intervention of any judicial authority, 
delegated to fixed magistrates by the Grown. The 
tenants of every manor administered civil 5 justice to 
one atiother in the court-baron of their lord $ and 
their crimes were judged of in the leet, every suitor 
of the manor giving his voice as a juror, arid the 
steward beihg only the register, — and not the judge.' 
On appeals from these domestic jurisdictions, to the 
county-court, and to the torn of the sheriff, or in 
suits and prosecutions originally commenced in 
either of them, the sheriff’s authority extended no 
further than to summon the jurors, to compel their 
attendance, ministerially to regulate their proceed- 
ings, and to enforce their decisions; and even 
where he was specially empowered by the King’* 
writ of justices to proceed in causes of superior 
value, no judicial authority was thereby conferred 
upon himself, but only a more enlarged jurisdiction 
on the jurors, who were to try the cause mentioned 
in the writ. 

It is true that the sheriff cannot now inter- 
meddle in pleas of the Crown ; but with this 
exception, which brings no restrictions on Juries, 
these jurisdictions remain untouched at this day : 
— intricacies of property have introduced other form* 
of proceeding, but the constitution is the same. » 

This popular judicature was not confined to parti- 
cular districts* to inferior suits and misdemeanors. 
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bat pervaded the whole legal constitution ; ^ for, 
w hen the Conqueror, to increase the influence of 
bis crown, erected that great superintending Court 
of Justice in his own palace, to receive appeals 
criminal and civil from every court in the kingdom* 
and placed at the head of it the capitalis justicia- 
ry totius Anglia , of whose original authority the 
Chief Justice of this Court is but a partial and feeble 
emanation : even that great magistrate was in the 
auld regis merely ministerial; every one of the 
King’s tenants, who owed him service in right of* a 
barony, had a seat and a voice in that high tribunal * 
and the office of justiciar was but to record and* to 
enforce their judgments. , > 

In the reign of King Edward the First, when 
this great office was abolished, and the present 
Courts at Westminster established by a distribution 
of its powers ; the barons preserved that supreme 
superintending jurisdiction which never belonged 
to the justiciar, but to themselves only as the jurors 
in the King’s court: a jurisdiction which, when 
nobility, from being territorial and feodal, became 
personal and honorary, was assumed and exercised 
by the peers of England, who, without any dekga* 
tion of judicial authority from the Crown, form to 
this day the supreme and final court of English 
law, judging in the last resort for the whole kingdom, 
and sitting upon the lives of the peerage, in their 
ancient and genuine character, as the pares of one 
anotljsr. 
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? When the courts at We&fcminstsw* wtrt •staUi&htj 
in their present forms, and when the civibzatfo* 
and commerce of the nation hid fotroduccd more 
intricate questions of justice, the judicial authority 
in tivil cases could not but enlarge its bounds; 
tbe rales of property in a cultivated state of society 
became by degrees beyond the compass of the un* 
fettered multitude; and in certain well-known rt* 
•trictions undoubtedly foil to the Judges : yet mdrr 
perhaps from necessity than by consent, as all judicial 
proceedings were artfully held in the Norman lan*. 
gtwge, to which the people were strangers* 

Of these changes in judicature, immemorial 
custom, and the acquiescence of the legislature, 
•re the evidence, which establish the jurisdiction 
of the Courts on the true principle of English 
law, and measure the extent of it by their ancieht 
practice. 

But fio such evidence is to be found of the 
least relinquishment or abridgment of popular judi- 
cature in cases of crimes j on the contrary* fcvery 
page of Our history is filled with thd struggles of our 
ancestors for its preservation. The law of property 
changes with new objects, and becomes intricate aa 
it extends its dominion ; — but crimes must ever be 
Of the same easy investigation -they consist wholly 
m intention, and the more they are multiplied by 
the policy of those who govern, the more absolutely 
the public freedom depends upon the people’s preserv- 
ing the entire administration of criminal justice t* 
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themselves. In a question of property between 
two private individuals, the Crown can have no 
possible interest in preferring the One to the other s 
but it may have an interest in crushing both of them 
together, in defiance of every principle of humanity 
and justice, if they should put themselves forward 
in a contention for public liberty, against a govern- 
ment seeking to emancipate itself from the domi- 
nion of the laws. No man in the least acquainted 
with the history of nations, or of his own country, 
can refuse to acknowledge, that if the adminis- 
tration of criminal justice were left in the hands 
of the Crown, or its deputies, no greater freedom 
could possibly exist, than government might choose’ 
to tolerate from the convenience or policy of the 
day. 

My Lord, this important truth is no discovery or 
assertion of mine, but is to be found in every book 
of the law : whether we go up to the most ancient 
authorities, or appeal to the writings of men of our 
own times, we meet with it alike in the most em- 
phatical language. Mr. Justice Blackstone, by no 
means biassed towards democratical government, 
having in the third volume of his Commentaries 
explained the excellence of the trial by Jury in civil 
cases, expresses himself thus : vol. iv. p. 0-19 : “ But 
u it holds much stronger in criminal cases ; since 
“ in times of difficulty and danger, more is to be 
“ apprehended from the violence and partiality of 
* Judges appointed by the Crown, in suits between 

vol. 1 . 


T 
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“ the King and the subject, than in disputes be- 
“ tween one individual and another, to settle the 
“ boundaries of private property. Our law ha , 
“ therefore, wisely placed this strong and two-fold 
“ barrier of a presentment and trial by Jury, be- 
f c tween the .liberties of the people and the prero- 
“ gatiye of the Crown : without this barrier, Jus- 
fiecs of oyer and terminer named by the Crown, 
f f might, as in France or in Turkey, imprison, dis- 
ic patch, or exile, any man that was obnoxious to 
" government, by an instant declaration that such 
“ was their will and pleasure. So that the liberties 
“ of England cannot but subsist so long as this 
“ palladium remains sacred and inviolate, not only 
“ from all open attacks, which none will be so hardy 
“ as to make, but also from all secret machinations, 
<( which rna\ sap and undermine it.” 

But this remark, though it derives new force in 
being adopted by so great an authority, was no more 
original in Mr. Justice Blackstone than in me: the 
institution and authority of Juries is to be found 
in Rracton, who wrote above live hundred years be- 
fore him. “ The curia and the pare s," says he, 
<f were necessarily the judges in all cases ot life, 
limb, erinie, and dishciison of the heir in capito. 
u The King could not decide, for then he would 
have been both Prosecutor aud Judge; neither 
could his justices, for they represent him 

'* \ i-U* likcWisa Mr. Reeve;’ very ingenious History of Uie Jnj- 

U-h I iw. 
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Notwithstanding all this, the learned Judge was 
pleased to say, at the trial, that there was no differ- 
ence between civil and criminal oases. I say, on the 
contrary, independent of these authorities, that 
there is not, even to vulgar observation, the remo- 
test similitude between them. 

There are four capital distinctions between prose- 
cutions for crimes, and civil actions, every ohe of 
which deserves consideration. 

First, In the jurisdiction necessary to found the 
charge. 

Secondly, In the manner of the Defendant’s plead- 
ing to it. 

Thirdly, in the authority of the verdict which dis- 
charges him. 

Fourthly, In the independence and security of the 
Jury from all consequences in giving it. 

As to the first, it is unnecessary to remind your 
Lordships, that, in a civil ease, the party who con- 
ceives himself aggrieved, states his complaint to the 
Court, — avails himself at his own pleasure of its pro- 
cess, — compels an answer from the Defendant by its 
authority, — or taking the charge pro confesso against 
him on his default, is entitled to final judgment and 
execution for his debt, without any interposition of 
a Jury. But in criminal cases it is otherwise ; the 
Court has no cognizance of them, without leave 
from the people forming a grand inquest. If a man 
wegs to commit a capital offence in the face of all 
the Judges of England, their united authority could 
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not put him upon his trial they ^ould file nedom- 
plaint against him, even upon the rdcords of tb^. 
supreme criminal C^urt, but could only commit him 
for safe custody, which is equally competent to every 
common Justice of the Peace; — the. Grand Jury 
alone could arraign him, and in their discretion 
might likewise finally discharge him, by throwing 
out the bill, with the names of all your Lordships as 
witnesses on the back of it. If it shall be said, that 
this exclusive power of the Grand Jury does not ex- 
tend to lesser misdemeanors, which may be prose- 
cuted by information ; I answer, that for that very 
reason it becomes doubly necessary to preserve the 
power of the other Jury which is left. In the rules 
of pleading, there is no distinction between capital 
and lesser offences ; and the Defendant's pica of Not 
guilty (which universally prevails as the legal an- 
swer to every information or indictment, as op- 
posed to special pleas to the Court in civil actions), 
and the necessity imposed upon the Crown to join the 
general issue, are absolutely decisive of the present 
question. 

Every lawyer must admit, that the rules of plead- 
ing were originally established to mark and to pre- 
lerve the distinct jurisdictions of the Court and the 
Jury, by a separation of the law from the fact, where* 
ever they were intended to be separated. A person 
charged with owing a debt, or having committed a 
trespass, &c. &c. if lie could not deny the facts on 
which the actions were founded, was obliged to sub- 
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mit his justification for matter of law by a special 
plea td the Court upon the record ; to which plea 
the Plaintiff might demur, ami submit the legal 
merits to the Judges. By this arrangement, nd 
power was ever given to the Jury, by an issue joined 
before them, but when a right of decision, as com* 
prehensive as the issue, went along with it : — if a 
Defendant in such civil actions pleaded the general 
issue instead of a special plea, aiming at a genera! 
deliverance from the charge, by showing his justifi- 
cation to the Jury at the trial ; the Court protected 
its own jurisdiction, byrefusing all evidence of the 
facts on which such justification was founded. The 
extension of the general issue beyond its ancient 
limits, and in deviation from its true principle, has 
introduced some confusion into this simple and har- 
monious system; but the law is substantially the 
same. — No man, at this day, in any of those actions 
where the ancient forms of our jurisprudence are still 
wisely preserved, can possibly get at the opinion of 
a Jury upon any question, not intended by the consti- 
tution for their decision. In actions of debt, detinue, 
breach of covenant, trespass, or replevin, the De- 
fendant can only submit the mere fact to the Jury ; 
the law must be pleaded to the Court : if, dreading 
the opinion of Judges, he conceals his justification 
under the cover of a general plea in hopes of a more 
favourable construction of his defence at the trial ; 
its very existence can never even come within the 
knowledge of the Jurors ; every legal defence must 
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Arise out of facts, and the authority pf the Judge is 
interposed, to prevent their appearing before a tribu, 
nal which, in such cases, has no competent jurisdic- 
tion over them . 

By imposing this necessity of pleading every legal 
justification to the Court, and by this exclusion of 
all evidence on the trial beyond the negation of the 
fact ; the Courts indisputably intended to establish, 
and did in fact effectually secure the judicial autho- 
rity over legal questions from all encroachment or 
violation ; and it is impossible to find a reason in law, 
or in common sense, why the same boundaries be- 
tween the fact and the law should pot have been at 
the same time extended to criminal cases by the 
same rules of pleading, if the jurisdiction of the Jury 
had been designed to be limited to the fact, as in civil 
actions. 

But no such boundary was ever made or attempted; 
on the contrary, every person, charged with any crime 
by an indictment or information, has been in all 
times, from the Norman conquest to this hour, not 
only permitted, but even bound to throw himself 
upon his country for deliverance, by the general plea 
of Not guilty ; and may submit his whole defence to 
the Jur), whether it be a negation of the fact, or 
a justification of it in law; and the Judge ha$ no 
authority, as in a ci\il case, to refuse such evidence 
at the trfal, as out pf the is$uc, and as coram non 
i iu! ire ; — au authority which in common sense he cer- 
tainly would have, if the Jury hqd £<> higher jurist 
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,]iction in the one case than in the other. The ge- 
neral plea thus sanctioned by immemorial custom, so 
blends the la\V and the fact together, as to be inse- 
parable but by the voluntary act of the Jury in finding 
a special verdict : the general investigation of the 
whole charge is therefore before them ; and although 
the Defendant admits the fact laid in the informa- 
tion or indictment, he nevertheless, under It is ge- 
neral plea, gives evidence of others which are col- 
lateral, referring them to the judgment of the Jury, 
as a legal excuse or justification, and receives from 
their verdict a complete, general, and conclusive de- 
liverance. 

Mr. Justice Blackstonc, in the fourth volume of 
his Commentaries, page 339, says, u The traitorous 
4f or felonious intent are the points and very gist of 
" the indictment, and must be answered directly by 
<f the general negative, Not guilty; and the Jury 
“ will take notice of any defensive matter, and give 
“ their verdict accordingly, as effectually as if it were 
“ specially pleaded.” 

This, therefore, says Sir Matthew Hale, in his 
Pleas of the Crown, page 258, is, upon all ac- 
counts, tile most advantageous plea for the Defend- 
ant : . “ It would be a most unhappy case for the 
“ Judge himself, if the prisoner’s fate depended upon 
<f his directions : — unhappy also for the prisoner ; 

“ for if the Judge’s opinion must rule the verdict, 

" the trial by Jury would be useless.” 

My Lord, the conclusive operation of the verdict 
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W^n given, and the .security of the Jury from aU 
consequences in giving it, render the contrast be. 
tween criminal and civil cases striking and complete; 
No new trial can be granted, as in a civil action 
your Lordships, however you may . disapprove of 
the acquittal, have no authority to award one ; for 
there is no precedent of any such upon record; 
and the discretion of the Court is circumscribed hy 
the law. 

Neither can the Jurors be attainted by the Crown. 
In Bushel’s case, Vaughan’s Reports, f page 146, 
that learned and excellent Judge expressed himself 
thus : “ There is no case in all the law of an attaint 
“ for the King, nor any opinion but that of Thyr- 
“ ning’s, 10th of Henry IV., title Attaint, 60 and 
“ 64, for which there is no warrant in law, though 
“ there be other specious authority against it, touched 
“ by none that have argued this case.” 

Lor^l Man, afield. To be sure it is so. 

Mr. Erskine . Since that is clear, my Lord, I 
shall not trouble the Court faither upon it: indeed 
I have not been able to find any one authority for 
such an attaint but a dictum in Fitzherbert’s Natura 
Brcvium, 4 page 107; and on the other hand, the 
doctrine of Bushel’s case is expressly agreed to in very 
modern times: vide Lord Raymond’s Reports, 1st vo- 
lume, page 469. 

If. then, your Lordships reflect but for a moment 
upon this comparative view of criminal and civil 
cases which I have laid before you ; how can it be 



SUPPORT OP THE RIGHTS O? PURIES. 181 

seriously Contended, not merely that there is no dif- 
ference, but that there is any the remotest similarity 
between them ? In the one case, the power of ac- 
cusation begins from' the Court;— in the other* 
from the people only ; forming a Grand Jury.— In 
the one, the Defendant must plead a special justifi* 
cation, the merits of which can only be decided by 
the Judges in the other, he may throw himself 
for general deliverance upon his country. — In the 
first the Court may award a new trial, if the verdict 
for the Defendant be contrary to the evidence or the 
law ; — in the last it is conclusive and unalterable 
and to crown the whole, the King never had that 
process of attaint which belonged to the meanest of 
his subjects. 

When these things are attentively considered, I 
might ask those who are still disposed to deny the 
right of the Jury to investigate the whole charge, 
whether such a solecism can be conceived to exist in 
any human government, much less in the most re- 
fined and exalted in the world, as that a power of 
Supreme judicature should be conferred at random by 
the blind forms of the law, where no right was in- 
tended to pass with it ; and which was upon no occa- 
sion and under no circumstance to be exercised ; 
which, though exerted notwithstanding in every age 
and in a thousand instances, to the confusion and 
discomfiture of fixed magistracy, should never be 
checked by authority, but should continue on from 
century to century ; the revered guardian of liberty 
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gnd of life, arresting the arm of the most headstrong 
governments in the worst of times, wMhoat any 
power m the Crown or its Judges, to touch, withont 
Hb consent, the meanest wretch in the kingdbm, or 
even to ask the reason and principle of the verdict 
which acquits him. — That such a system should pre- 
vail in a country like England, without either the 
original institution or the acquiescing sanction of 
the legislature, is impossible. Believe me, my Lord, 
no talents can reconcile, no authority can sanction 
tucb an absurdity ; — the common sense of the world 
revolts at it. 

Having established this important right in the 
Jury beyond ail possibility of cavil or controversy, 1 
will now show your Lordship, that its existence is not 
merely consistent with the theory of the law, but is il- 
lustrated and confirmed by the universal practice of 
all Judges ; not even excepting Mr. Justice Forster 
himself, whose writings have been cited in support 
ef the contrary opinion. How a man expresses hii J 
abstract ideas is but of little importance when an ap* 
peal can be made to his plain directions to others, 
and to his own particular conduct : but even none oP 
his expressions, when properly considered and under- 
stood, militate against my position. 

In his justly celebrated book on the criminal law; 
page 256, he expresses himself thus: u The con- 
“ st ruction which the law putteth upon fact stated 
“ and ag heed or pound by a Jury, is mail cast* 
“ undoubtedly the proper province of tht Court * 
i 
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Jfaw.if #itu adversary is disposed to stop her^ 
though toe author never intended he should^ >JuMl 
evident from the rest of the sentence, yet I anv wilt* 
iqg to stop with him, and to take it as a substantial 
proposition ; for the slightest attention must disco* 
ver that it is not repugnant to any thing which*! 
have said. Facts stated and agreed , or facts founds 
fay a Jury, which amount to the same thing, consti* 
tute a special verdict ; and who ever supposed thtfl 
the law upon a special verdict was not the province 
of the Court ? Where in a trial upon a general 
issue the parties choose to agree upon facts and to 
State them, or the J ury choose voluntarily to find them 
without drawing the legal conclusion themselves fc 
who ever denied that in such instances the Court i# 
to draw it ?— That Forster meant nothing more than 
that the Court was to judge of the law, when th<4 
Jury thus voluntarily prays its assistance by special 
verdict, is evident from his words which follow, for 
he immediately goes on to say ; in cases of doubt 
and real difficulty, it is therefore commonly recom- 
mended to the Jury to state facts, and circumstance# 
in a special verdict : but neither here, nor in any' 
Other part of his works, is it said or insinuated that 
they are bound to do so, but at their own free discre- 
tion: indeed, the very term recommended , admits 
t,he contrary, and requires no commentary. I am 
lure I shall never dispute the wisdom or expediency 
of such a recommendation in those cases of doubt, 
because the more I am contending for the existence 
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pf such an important right, the less iivtfcjuW become 
me to be the advocate of rashness and precipitation 
in the exercise of it. It is no denial of jurisdiction 
to teU the greatest magistrate upon earth to take 
gopd counsel in cases of real doubt and difficulty..^ 
Judges upon trials, whose authority to state the kw 
is indisputable, often refer it to be more solemnly ar* 
gued before the Court ; and this Court itself often 
holds a meeting of the twelve Judges before it decides 
on a point upon its own records, of which the others 
have confessedly no cognizance till it comes before 
them by th6 writ of error of one of the parties.--* 
These instances are monuments of wisdom, integrity, 
and discretion, but they do not bear in the remotest 
degree upon jurisdiction : the sphere of jurisdiction 
is measured by what may or may not be decided by 
any given tribunal with legal effect, not by the recti- 
tude or error of the decision. If the Jury, according 
to tljese authorities, may determine the whole matter 
by their verdict, and if the verdict when given is 
not only final and unalterable, but must be enforced 
by the authority of. the Judges, and executed, if re- 
sisted, by the whole power of the state,— upon what 
principle of government or reason can it be argued 
not to be law ? That the Jury are in this exact pre- 
dicament is confessed by Forster ; for he concludes 
with saying, that when the law is clear, the Jury, 
under the direction of the Court, in point of law 
may, and if they are well advised will, always Jind 
a general verdict conformably to such directions , 
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Thw U likewise consistent with' my p&itiotf: if 
the law be clear, we may presume that the' Judge 
states it clearly to the Jury ; and if he 
doubtedly the Jury, if they are well actoi aedj 
will find according to such directions ; for they ftavd 
not a capricious discretion to make law at their plea- 
sure, but are bound in conscience as well asJudges ait* 
to find it truly ; and, generally speaking, the learning 
of the Judge who presides at the trial affords them 
& safe support and direction. 

The same practice of Judges in stating the law to 
the Jury, as applied to the particular case before them, 
appears likewise in the case of the King against 
Oneby, 2d Lord Raymond, page \4Q4. “ On the 
“ trial the Judge directs the Jury thus : If you be* 
<f lieve such and such witnesses who have sworn to 
" such and such facts, the killing of the deceased 
“ appears to be xvith malice prepense : but if you do 
“ not believe them, then you ought to find him 
“ guilty of manslaughter; and the Jury may, if they 
'■ think proper, give a general verdict of murdefc 
t( or manslaughter : but if they decline giving a ge- 
i( neral verdict, and will find the facts specially, the 
“ Court is then to form their judgment from the 
t( facts found, whether the Defendant be guilty or 

not guilty, i. e. whether the act was done with 
“ malice and deliberation, or not.” — Surely language 
can express nothing more plainly or unequivocally; 
than that where the general issue is pleaded to an in- 
dictment, the law and the fact are both before the 
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Jury ; and that the former can never be separated 
from the latter, for the judgment of the Court 
unless by their own spontaneous act : for the words 
ate, “ If they decline giving a general verdict, and 
** will find the facts specially, the Court is 'Then to 
“ form their judgment from the facts found.” So 
that, after a general issue joined, the authority of the 
Court only commences when the Jury chooses to de- 
cline the decision of the law by a general verdict ; 
the right of declining which legal determination, is 
a privilege conferred on them by the statute of West- 
minster ^d, and by no means a restriction of their 
powers. 

But another very important view of the subject 
remains behind : for supposing I had failed in esta- 
blishing that contrast between criminal and civil cases, 
which is now too clear not only to require, but even 
to justify another observation, the argument would 
lose nothing by the failure ; the similarity between 
criminal and civil cases derives all its application to 
the argument from the learned Judge’s supposition, 
that the jurisdiction of the Jury over the law was 
never contended for in the latter, and consequently 
on a principle of equality could not be supported in 
the former ; whereas I do contend for it, and can in- 
contestably establish it in both. This application of 
the argument is plain from the words of the Charge : 
“ If the Jury could find the law, it would undoubt- 
“ cilly hold in civil cases as well as criminal : but 
“ was it ever supposed that a Jury >vns competent to 
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K say the operation of a fine, or a recoveiy, Qr a 
« warranty, which are mere questions of law f” 

To this question I answer, that the competency 
of the Jury in such cases is contended for to the full 
extent of my principle, both by Lyttleton and by 
Coke: they cannot indeed decide upon them de 
piano , which, as Vaughan truly says, is unintelli- 
gible, because an unmixed question of law can by no 
possibility come before them for decision ; but when- 
ever (which very often happens) the operation of a 
fine, a recovery, a warranty, or any other record or 
conveyance known to the law of England comes 
forward, mixed with the fact on the general issue, 
the Jury have then most unquestionably a right to 
determine it ; and what is more, no other authority 
possibly can ; because, when the general issue is per- 
mitted by law, these questions cannot appear on the 
record for the judgment of the Court, and although 
it cun grant a new trial, yet the same question must 
ultimately be determined by another Jury. This is 
not only self-evident to every lawyer, but, as I said, 
is expressly laid down by Lyttleton in the 368th 
section. “ Also in such case where the inquest may 
“ give their verdict at large, if they will take upon 
“ them the knowledge of the law upon the matter, 
“ they nia} give their verdict generally as it is put 
“ in their charge : as in the case aforesaid they may 
“ well say, that the lessor did not disseise the lessee 
“ if they will.” Coke, in his commentary on this 
section, confirms Lyttleton ; saying^tliat in doubtful 
cases they should find specially for fear of an attaint ; 
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and it is plain that the statute of Westminster the 2d 
was made either to give or to confirm the right of’the 
Jury to find the matter specially, leaving their juris- 
diction over the law as it stoodby the common law. 
The words of the statute of Westminster 2d, chapter 
30th, are, “ OrcUnatum est quod jus tit iariiad assisas 
4< capiendas assignati , non compellant juratory 
“ dicere precise si sit disseisina vel non ; dummodo vo- 
44 luerint dicerc veritatem facli et petere ctuxilium jus- 
“ titiariorum From these words it should appear, 
that the jurisdiction of the Jury over the law when 
it came before them on the general issue, was so 
vested in them by the constitution, that the exercise 
of it in all cases had been considered to be compul- 
sory upon them, and that this act was a legislative 
relief from that compulsion in the case of an assize 
of disseizin : it is equally plain from the remaining 
words of the act, that their jurisdiction remained as 
before; “ sed si spout e velint dicere quod disseisina 
<c est vel non , admittatur eorim vcredictum sub suo 
u periculo 

But the most material observation upon this sta- 
tute, as applicable to the present subject, is, that the 
terror of the attaint from which it was }>assed to re- 
lieve them, having (as has been shewn) no exist- 
ence in cases of crime, the act only extended to re- 
lieve the Jury at their discretion from finding the 
law in civil actions ; and consequently it is only 
from custom, and not from positive law, that they 
are not even compellable to give a general verdict 
in\ul\ing a judgment of law on cvcrv criminal trial. 
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These principles and authorities certainly establish 
that it is the duty of the Judge, on every trial where 
the general issue is pleaded, to give to the Jury his 
opinion on the law as applied to the case before them; 
and that they must find a general verdict comprehend- 
ing a judgment of law, unless they choose to refer it 
specially to the Court. 

But we are here, in a case where it is contended, 
that the duty of the Judge is the direct contrary of 
this : — that he is to give no opinion at all to the 
Jury upon the law as applied to the case before 
them ; — that they likewise are to refrain from all 
consideration of it, and yet that the very same ge- 
neral verdict comprehending both fact and law, is to 
be given by them as if the whole legal matter had 
been summed up by the one and found by the 
other. 

I confess I have no organs to comprehend the prin- 
ciple on which such a practice, proceeds. I con r 
tended for nothing more at the trial than the very 
practice recommended by Forster and Lord Raymond: 
—I addressed myself to the Jury upQnRie law with 
all possible respect and deference, and indeed with 
very marked personal attention to the learned Judge: 
so far from urging the Jury, dogmatically to think 
for themselves without his constitutional assistance, 

I called for his opinion on the question of libel ; say- 
ing, that if he should tell them distinctly the paper 
indicted was libellous, though I should not admit 
that they were bound at all events to give effect to it 

VOL. i . 
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if .they felt it to be innocent^ yeti was ready to 
agree that they ought not to go against the Charge 
without great consideration: but that if he. should 
shut himself up in silence, giving- no opinion at all 
upon the criminality of the paper from which alone 
any guilt could be fastened on the publisher, and 
should narrow their consideration to the publication, 
I entered my protest against their finding a verdict 
affixing the epithet of guilty to the mere fact of 
publishing a paper, the guilt of which had not been 
investigated. If, after this address to the Jury, the 
learned Judge had told them, that in his opinion 
the, paper was a libel, but still leaving it to their judg- 
ments, and likewise the Defendant’s evidence to their 
consideration, had further told them, that he thought 
it did not exculpate the publication ; aud if in conse- 
quence of such directions the Jury had found a ver- 
dict for the Crown, I should never have made my 
present motion fora new trial ; because 1 should have 
Considered such a verdict of Guilty as founded upon 
the opinion of the Jury on the whole matter as left to 
their consideration, and must have sought my re- 
medy by arrest of judgment on the record. 

But the learned Judge took, a direct contrary 
course he gave no opinion at all on the guilt or 
innocence of the paper ; — he took, no qotice.of the 
Defendant’s evidence of intention: — he told.ttye 
Jury, in the most explicit terms, that ncith?p..tye 
one nor the other were within their jurisdietiqn.;, and 
upon the mere fact of publication directed a general 
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^r3irf*bdmprehending the epithet of Guilty,* after 
fi&dhg etpressly withdrawn from the Jury every con- 
sideration of the merits of the paper' published', or 
the 'intention of the publisher, from which it is ad 
mltted on all hands the guilt of publication coul< 
alone have any existence. 

- My motion is therefore founded upon this ob- 
vious and simple principle; that the Defendant' hat 
had in fact no trial; having been found guilty 
without any investigation of his guilt, and without 
any power left to the Jury to take cognizance of 
his innocence. I undertake to show, that the' Jury 
could not possibly conceive or believe from the’ 
Judge's Charge, that they had any jurisdiction tfr 
acquit him ; however they might have been im- 
pressed even with the merit of the publication, or 
convinced of his meritorious intention in publishing 
it: riay, what is worse, while the learned Judge 
totally deprived them of their whole jurisdiction OVer 
the question of libel and the Defendant’s Seditious 
intention, he at the same time directed a general 
vbrdict of Guilty, which comprehended ri judgment 
upon both. 

“'When I put this construction' on the learned 
JudgeV direction, I found nrlyself wholly on the lan- 
gii&gtfin which it was communicated ; and it will be 
answer to such construction, that no such re- 
ftteint was meant to be conveyed by it. If the 
H&rned Judge’s intentions were even the direct con- 
his expressions, yet if, in consequence of 
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that which* was expressed though not, int^cd, the 
Jury. were abridged of a jurisdiction which belonged 
to themby law, and in the exercise of which the 
Defendant had, an interest, he is equally a sufferer, 
and the verdict given under $uch tpisconqeption of 
authority is equally void : my application ought 
therefore, to stand or fall by the Charge itself, upon 
which I disclaim all disingenuous;, cavilling; I aip 
certainly bound to show,- that frpm the general result 
of it, fairly and, liberally interpreted, the Jury could 
not conceive that they had any right to extend their 
consideration beyond the bare fact of publication, so 
asdo acquit the Defendant by a judgment founded on 
the legality of the Dialogue, or the honesty of the 
intention in publishing.it. 

In order to understand the learned Judge’s .di- 
rection, it must be recollected that it was addressed 
to them in answer to me, who had contended for 
nothing more than that these two considerations 
ppgtft.jfcp rule the verdict; and it will be seen, that 
the Charge, on tl>e contrary, not only excluded both 
of them ‘by general inference, but by expressions, 
arguments, and illustrations the most studiously se- 
lected to convey that exclusion, and to rencjepijt .bind- 
ing on the consciences of the Jury. JUtS r -tilling 
them in the very beginning of his Charge jfbqbthe 
Single question for their decision was, whpthe^r the 
Defendant bad published the pamphlet,? , be declared 
; tp Micro, that it w^s not even ifie 

tying cause, J , o say w^eth^^Cwas pr was 
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dd€ a-Kbeh for that if hfe should say it was no 
HBSy' and they, following his direction, should acquit 
foe Defendant, they would thereby deprive' the' 
Prosecutor of his writ of error upon the record, 1 
which was one of his dearest birthrights. The law, 
he said, was equal between the Prosecutor and the- 
Defendant; that a verdict of acquittal would close 
the matter for ever, depriving* him of his appeal ; 
and that whatever therefore was upon the record 
was not for tkeir decision , but might be carried 
at the pleasure of either party to the House of 
Lords. ' 

Surely language could not convey a limitation 
upon the right of the Jury over the question of libel, 
or the intention of the publisher, more positive or 
more universal. It was positive, inasmuch as it held out 
to them that such a jurisdiction could not be enter- 
tained without injustice; and it was universal, because 
the principle had no special application to the parti- 
cular circumstances of that trial ; but subjected every 
Defendant upon every prosecution for a libel, to an 
inevitable conviction on the mere proof of publish- 
ing any fAtwg, though both Judge and Jury might 
be convinced that the thiug published was innocent 
and evert meritorious. 

My Lord, I make this commentary without the 
hazard of contradiction from any man whose reason 
is not disordered: For if the Prosecutor in every 
case has a birthright by law to have the question df 
libel left open upon the record, which it can dttfy be 
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by 3 verdict of conviction on the single fact of pub. 
lishing ; no legal right can at the same time exist in 
the Jury. to shut out that question by a verdict ot 
acquittal founded upon the merits of the publication^ 
or the innocent mind of the publisher. Rights that 
are repugnant and contradictory cannot be co ex- 
istent. The Jury can never have a constitutional 
right to, do an act beneficial to the Defendant, which 
when done deprives the Prosecutor of a right which 
the same constitution has vested in him. No right 
can belong to one person, the exercise of which in 
every instance must necessarily work a wrong to ano- 
ther., If the Prosecutor of a libel has in every in- 
stance the privilege to try the merits of his pro^cution 
be/ore t(ie Judges, the Jury can have no right ip any 
instance to preclude his appeal to them by a general 
verdict for the Defendant. 

, Jl^ury therefore, from this part of the Charge, 
must necessarily have felt themselves absolutely li- 
mited (I might say even in their powers) to the fact 
of publication ; because the highest restraint upon 
good men is to convince them that they cannot 
break loose from it without injustice : and the ppvver 
of a good subject is never mure effectually destroyed 
than when he is made to believe that the exercise oi 
it will be a breach pf his duty to the public, and a 
violation of the laws of his country. 

But since equal justice between the Prosecutor and 
the Defendant is the pretence for this abridgment of 
jurisdiction, let us examine a little how it is affected 
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by it. —Do the Prosecutor and the Defendant' realty 
stand upon an equal footing by this mode of ‘pro- 
ceeding ? With what decency this can be alleged, 
I leave those' to answer who know that it is only ;by 
the indulgence of Mr. Bearcroft, of Counsel for 
the prosecution, that my reverend Client is not at 
this moment in prison *, wjfile we are discussing 
this notable equality. Besides, my Lord, the judg- 
ment of this Court, though not final in the consti- 
tution, and therefore not binding on the Prosecutor, 
is absolutely conclusive on the Defendant. If your 
Lordships pronounce the record to contain no libel, 
and arrest the judgment on the verdict, the Prose- 
cutor may carry it to the House of Lords, and pending 
his writ of error, remains untouched by your LortL 
ship’s decision. But, if judgment be against the De- 
fendant, it is only at the discretion of the Crown {as it 
is said), and not of right, that he can prosecute any 
writ of error at all ; and even if he finds no obstruc- 
tion in that quarter, it is but at the beat an appeal 
for the benefit of public liberty, from which he 
himself can have no personal benefit ; for the writ- 
of error being no supersedeas, the punishment ia 
inflicted on him in the mean time. In the case of 

* Lord Mansfield ordered the Dean to be committed dn thfc 
motion for the new trial j and said, he had no discretion to su&r 
huu to b ( e ^t large, without consent, after his appearance in 
Court, on conviction. Upon which, Mr. Bearcroft gave Jail COB* 
<f nt th.it the Dean should remain at large upon bail. 

■ u 4 • ‘ ■ 



§foaHdro«%- this GoritH«i|*<saoOdn hro* for pub* 
lishing a libel upon its own judgrhcn^^penAng his 
appeabfromits justice; he had suffered theuu 
mogfcrigour which the law imposed upon him as * 
criminal at the time that! the Hooseof Lords, with 
the 5 assistance of the twelve Judges- of ^England, 
frairegravejy assembled to determine, whether he 
fcadf been guilty of any dime.-* I do pot mention 
this ipse as hard or rigorous on Mr.: Hortie, as an 
iniHvfidiial 5 it isi the general course of practice, but 
Sttpefy that ^practice Ought to put an end to this ar- 
gument of ^ec^rality between Prosecutor and Prisoner. 
Utrde^dding insult to injury,' ttvtell an innocent man 
«ho is in ad dungeon, pending bis writ of error, and 
<rf* whose innocence both Judge and Jury were con- 
vinced' ait thc lrial, that he is 'in equal; scales with 
his Prosccutor, who is at large, became he has an 
opportunity of deciding after the expiration q^his 
punishment, that the prosecution hadn-betOKUi*- 
*jfounded, and his sufferings unjust. Bynpnyityt'of 
reasoning, a prisoner in a capital case might Be 
•hanged in the mean time for the beneft offSjual 
justice t leaving his ewcutors to fight the battieout 
^th his prosecutor upon the reerirdy through every 
Court in 'the kingdom; by which at last his r at- 
tainder might beiwjvcrsed) and the blood ofhis pos- 


1 1 *> ¥ r * Hqw TooMi wbbfse^fafithfi t° 

•f 
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terity rtmam uOfcHTupted^What just 1 ocean i* mk€ 
ioi^actial;tirreqiudcf % r ' i 1 

*gc* milch for this right of the Prosecotor of * 
bbdl to *«h*/>W a Jury in every case, generally to 
convict a Defendant on the feet of publication* or 
to find a special verdict * a right unheard of before 
Seethe birth of the constitution not eten foundei 

upon any equality in fact, even if such a shocking; 
parity could exist in law, and not even contended la 
cxifet in any other case, where private men become 
the Prosecutors of crimes for the ends of public jus- 
tice. It can have, generally speaking, no existence 
in tmy prosecution for felony; because the general 
description of the crime in such indictments, for 
the most part, shuts out the legal question in the 
particular ^ instance from appearing on the record; 
and for the «me reason, it can have no place oven 
in appeals of death, &c, the only cases where Pro- 
secutors appear as the revengers of their own pri- 
rote wrongs, and not as the representatives of the 
<Jrowu. 

- [The Reamed Judge proceeded next to establish the 
same universal limitation upon the power of the 
Jury, nfrom : the history of different trials, and the 
practice^ of former Judges who presided at them ; 
and while I am complaining of what I conceive to 
be injustice, I must take care not to be unjust my- 
’feeifio ' I< certainly do not, nor e\*er did consider the 
learned Judge’s misdirection in his Charge to be pe- 
culiar to himself ; it was only the resistance of the 
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Defimdant’s evidence!,* ^ 
returned into Court with the verdiet;* that* I 
considered to be a departure from all pteoedentrrthe 
rest had undoubtedly the sanction of several modern 
cases p and I wish, therefore, to be distinctly under, 
stobd^ that I partly found my motion for a new trial 
interposition to these decisions. It is my duty to 
apeak with deference of all the judgments of this 
Court ; and I feel an additional respect for some of 
those I am about to combat, because they are your 
Lordship's : but comparing them with the judgments 
of your predecessors for ages, which is the highest 
evidence of English law, I must be forgiwen if I 
presume to question their authority. • 

My Lord, it is necessary that I should take notice 
of some of them as they occur in thelearned Judge’s 
Charge ; for although he is not responsible for the 
rectitude of those precedents which he only cited in 
support of it, yet the Defendant is unquestionably 
entitled to a new trial, if their principles are trot 
ratified by the Court • for whenever the learned 
Judge cited precedents to warrant the limitation 5 on 
the province of the Jury imposed by his own au- 
thority, it was such an adoption of the doctrines 
they contained, as made them a rule to the Jury in 
their decision. 

First, then, the learned Judge, to overturn my aN 
gument with the Jury for their jurisdiction^ over. tht 
whole charge, opposed your Lordship 1 * 'established 
practice foreightond-twenty years theweight 
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f this, ^jreat i authority was increased , by th<fj gfif&ftfil* 
isinterin which it was stated ; fori find no exprce, 
ions of your Lordship’s in any of the reported SWe» 
nhitih go the length contended for. f J find the^i^e* 
ice, indeed, fully warranted by them: but I do not 
nee't with, the principle which can alone vindicate 
hat practice, fairly and distinctly avowed. -"The* 
earned Judge, therefore, referred to the charge. of 
Chief Justice Raymond, in the case of the King; 
aid Franklin, in which the universal limitation conm 
tended for, is indeed laid down, not only in<the 
most unequivocal expressions, but the ancient juris-, 
diction of -Juries, resting upon all the authorities I 
have cited, treated as a ridiculous notion which had 
been just taken up a little before the year 1231, 
and which no man living had ever dreamed of be, 
lore. The learned Judge observed, that Lord Ray- 
mond stated to the Jury on Franklin’s trial that there 
were three questions : the first was, the fact of .pub- 
liahing.the Craftsman : secondly, whether the aver- 
ments in the information were true ■ hut that the, 
third, viz. whether it was a libel, was merely a ques- 
tion of law, with which the Jury had nothing to do, 
a* had been then of late thought by some people who 
ought to have known better. ■ 

This direction of Lord Raymond’s was fully rati,., 
fied and adopted in all its extent, ami given to tfie 
Jury, on the present trial, with several others, of tlffi. 
sRipe maport) as an unerring guide fortheir conduct* 
and^ucely human ingenuity could not frame a more 
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abstract and universal limitation Upon their -right to 
acquit’ the Defendant by a general verdict ; (or Lorj 
Raymond's expressions amount to aft absolutede- 
nW>of the right of the Jury to find the Defendant 
not guilty ,< if ' the publication and innuendos are 
proved^ “ Libel Or no libel, is a question of latv 
“ with Which you, the Jury, have nothing to d*." 
Mew* then can they have any right to give a general 
mdict consistently with this declaration ?— Can any 
man hi his senses collect that he hasd right to decide 
on^ that with which he has nothing to do ? 

But it is needless to comment on these expressions; 
for the Jury were likewise told by the learned Judge 
himself, that, if they believed the fact of publication, 
they were bound, to find the Defendant guilty ; and 
it will hardly be contended, that a man has a 
right to refrain from doing that which he is bound 
to do. 

Mr. Cowper, as Counsel for the prosecution, took 
upon him to explain 'what was meant bythls expres- 
sion j and I seek for no other construction : ,f THe 
“ learned Judge (said he) did not mean to. efetty 
< f the .right of th* Jury, but only to convey, t&M 
« there was a religious and moral obligation tipwi 
“ them to refrain from the exercise of* its” 
if the principle which imposed that obligifti»ft 'h«d 
been alleged to be special, applying only to 
particular case of the Dean iff SkJtMffk} M 
consequently consistent widPfht irigfffA&ntHt 
Jury to * mow enlarged jurisdlcttort-^tt^ 



SUPPORT pr THE RIGHT**)? JURIES. Wt 

instances i filing the Jury 4hajt tteywese bopnd to 
convict on proof of publication, might be pbuRifJy 
construe^ into a recommendation to refrain 
the ex«f5cifie of their right in that vam,. and not tip a 
general denial of its existence : frat the moment it if 
recclleptpd, that the principle which hound them 
was not particular to the instance, hut abstract and 
universal, binding sdike in every prosecution for q 
libel, it requires no logic to pronounce the expression 
to be an absolute, unequivocal, and universal denial 
of the rights common sense tells every n\an, that 
to speak of a person’s right to do a thing, which yet, 
in every possible instance where it might be exerted, 
be is religiously and morally bound not to exert, is 
not even sophistry, but downright vulgar nonsense. 
But thpdwy were not only limited by these modern 
precedents, which certainly have an existence; but 
were iq my mind limited with still greater effect by 
the learned Judge’s declaration, that some of those 
ancient authorities on which I had principally relied 
for the establishment of their jurisdiction, had not 
toerely heen over-ruled, but were altogether inappli- 
cable. I particularly observed how much groqqd I 
lp$t with the Jury, when they were told from the 
Bench, that even in Bushel’s owe, on which f had 
depended, the very reverse of mydootrinp 
bid fcpea $xprq$sly established : the' Court haffflg 
Pid Mftfflffftopely iq that sate, acooiding to^tb^ 
tbtfifthc Juryb^oshcA 
;^ey $anj*>t s*>v aoddfliving hkepwfe 
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WtHfed in express terms the maxim, ad ^qtastknem 
Ikgis non respondent juratores. 

My Lord, this declaration from the Blench, which 
I confess not a little staggered and surprised me, ren- 
dered it my doty to look again into Vaughan, where 
Bushel’s case is reported : I have performed that 
duty, and now take upon me positively to 1 say, that 
the words of Lord Chief Justice Vaughan 5 , which 
the learned Judge considered as a judgment of the 
Court, denying the jurisdiction of the Jury over the 
law/ where a general issue is joined before them , were, 
on the contrary, made use of by that learned and ex- 
cellent person, to expose the fallacy of such a mis- 
application of the maxim alluded to, by the Counsel 
against Bushel ; declaring that it had no reference 
to any case where the law and the fact were incorpo- 
rated by the plea of Not Guilty, and confirming the 
right of the Jury tofind the law upon every such issue, 
in terms the most emphatical and expressive. This is 
manifest from the whole report. 

Bushel, one of the Jurors on the trial of Periti and 
Mead, had been committed by the Court' for finding 
the- Defendant not guilty, against the direction of 
the Court in matter of law ; and being brought* befbre 
the Court of Common Pleas by habeas corpus, this 
cau$e of commitment appeared upon the’face J of the 
return to the writ. It was contended by theCtfbnsel 
against Bushel upon the authority of 
that the commitment was legal, ^inCc it apjteftWbjr 
the return, thftt Bushel had taken *tipon 
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tl)« law-.agaiast tho direction of the Judged an&had 
been therefore legaHy imprisoned for that content. 
—It was upon that occasion that Chief v J.i|^ce 
Vauglunv with the concurrence of the whole Courty 
repeated the maxim, , ad qu<estionem* legis no^ r#* 
spowUnt juratores, as cited by the Counsel for- the 
Crown, but denied the application of it to impose 
any restraint upon jurors trying any crime upon the 
general issue. His language is too remarkable' to 
be forgotten, and too plain to be misunderstood. 
Taking the words of the return to the habeas coifr 
pus, viz. i( That the Jury did acquit against? the 
" direction of the Court in matter of law:;” 
w These words,” said this great lawyer, “ taken 
literally and de piano are insignificant and un- 
intelligible, for no issue can be joined of matter 
“ of law ; no Jury can be charged with the trial 
of matter of law barely : — no evidence ever was> 
or can be given to a Jury of what is law or not ; 
nor any oath given to a Jury to try matter of law 
“ alone, nor can any attaint lie for such a false oath. 

Therefore we must take off* this veil and colour 
“ of words, which make a show of being some- 
" thing, but are in fact nothing : for if the meaning 
of these words, binding against the direction oj' 
(i Court in matter of law , be, that if the Judge, 
"-.having heard the evidence given in Court (for b? 
-knows no other), shall tell the Jury upon thjs 
"• evidence, that the law is for the Plaintiff' or the 
■ Defendant, and they, under tin; pain of fine and 
“ im prisonment, are to find accordingly, every one 



304 MS. BRSKimt’* SPEECH IK 

* fees that the Jury is but a troublesome delay, 

# great charge, and of no use in determining righ : 
« and wrong ; which were a strange and new-found 
“ conclusion, after a trial so celebrated for many hun- 
a dreds of years in this country.” 

Lord Chief Justice Vaughan’s argument is there- 
fore plainly this. Adverting to the arguments of 
the Counsel, he says, You talk of the maxim ad 
qutettioncm legis non respondent jura tores, but it has 
bo sort of application to your subject. The words 
of your return, viz. that Bushel did acquit against 
the direction of the Court in matter of law, are un- 
intelligible, and, as applied to the case, impossible. 
The Jury could not be asked in the abstract, what 
was the law : they could not have an issue of the 
law joined before them : they could not be sworn 
to try it. Ad quastionem legis non respondent jura - 
tores: therefore to say literally and de piano that 
the Jury found the law against the Judge’s direction 
is absurd : they could not be in a situation to find 
ft ._ an unmixed question of law could not be be- 
fore them -.—the J udge could not give any positive 
directions of law upon the trial, for the law can 
only arise out of facts, and the Judge cannot know 
what the facts are till the Jury have given their ver- 
dict. Therefore, continued the Chief Justice, let 
w take off this veil and colour of words, which 
make a show of being something, but are in feet 
nothing : let us get rid of the Ukcy of applying 
a maxim, which truly describe* At jurisdicttoii of 

4 • 
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the Courts we^iwei of Law, tp destroy ite jflftt-*' 
diction Of Juror** in cases -where;- law and* 

Wended* together upon a triah— Sinde, if theory #t»‘ 
the trial: -are boumf lo receive the law frooHHe** 
Judge, every one sees that it is a .mere modk^y/* 
aud~of no use in determining right and wrongyf- 
This is the „plain .common sense of the arguments > 
auii it is impossible to suggest a distinction between* 
its Application to Bushel's case and to the pr^sqnti;. 
except that the right of imprisoning tha Jurors \yafltf 
there. contended for, in order to enforce obedieiy% 4 
to the directions of the Judge. But this distircjipn,: 
if it deserves the name, though held up byJMb*- 
Bearcroft as very important, is a distinction without 
a difference. For if, according to Vaughan, the 
free agency of the Jury over the whole charge, juu* 
controlled by the Judge’s direction, constitutes the . 
whole of that ancient mode of trial ; it signifies 
nothing by what means that free agency is dp^ 
stroyed: whether by the imprisonment of conscience 
or of body i by the operation ot their virtues or of . 
their fears. Whether they decline exerting their ju- 
risdiction from being told that the exertion of it is a 
contempt of religious and moral order, or a contempt 
of the Court punishable by imprisonment j their jiir,, 
rigdiction js equally, taken away. 

My Lord, I shoqjyl be very sorry improperly to^ 
waste the Court, but 1 cannot help re-^ 

pelting onqs Jtbat if, in consequence of tne^ 

learned, J luge’s d^e^ou^, the Jury, from a just ^ 
vol. i. * x 
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ference to learning and authority, from a nice and 
modest sense of duty, felt themselves not at liberty 
to deliver the Defendant from the whole indictment • 
he has not been tried *. because though he was 
entitled by law to plead generally that he was not 
guilty ; though he did in fact plead it accordingly, 
and went down to trial upon it, yet the Jury have 
not been permitted to try that issue, but have been 
directed to find at all events a general verdict of 
Guilty ; with a positive injunction not to investigate 
the guilt, or even to listen to any evidence of in- 
nocence. 

My Lord, I cannot help contrasting this trial, 
with that of Colonel Gordons but a few sessions 
past in London. I had in my hand but this mo- 
ment, an accurate note of Mr. Baron Eyre’s* 
Charge to the Jury on that occasion ; I will not de- 
tain the Court by looking for it amongst my papers; 
because I believe I can correctly repeat the substance 
of it. 

Earl of Mansfield . The case of the King against 
Cosmo Gordon? 

Mr . Erskine . Yes, my Lord: Colonel Gordon 
was indicted for the murder of General Thomas, 
whom he had killed in a duel : and the question was 
whether, if the Jury were satisfied of that fact, th< 
prisoner was to be convicted of murder ? That was 
according to Forster, as much a question of law, a 
libel or no libel : but Mr. Baron Eyre did no 


* Late Lord Chief Baron. 



SUPFORT OP , THE RIGHTS OP JURIES. 30 ? 

therefore feel himself at liberty to withdraw it from, 
the Jury. After stating (greatly to his honour), the, 
hard condition of the prisoner, who was brought to a 
trial for life, in a case where the positive law and the 
prevailing manners of the times were so strongly in 
opposition to one another, that he was afraid the 
punishment of individuals would never be able to 
beat down an offence so sanctioned ; he addressed the 
Jury nearly in these words : “ Nevertheless, gentle- 
“ men, I am bound to declare to you, what the law. 
“ is as applied to this case, in all the different views, 
“ in which it can be considered by you upon the evi- 
i( dence. Of this laiv mid of the facts as you shall 
“ find them , your verdict must be compounded ; and I 
“ persuade myself, that it will be such a one as to 
“ give satisfaction to your own consciences.’* 

Now, if Mr. Baron Eyre, instead of telling the 
Jury that a duel, however fairly and honourably 
fought, was a murder by the law of England, and 
leaving them to find a general verdict under that 
direction, had said to them, that whether such a 
dud was murder or manslaughter, was a question 
with which neither he nor they had any thing to do, 
ami on which he should therefore deliver no opinion; 
and had directed them to find that the prisoner was 
guilty of killing the deceased in a deliberate duel, 
telling them, that the Court would settle the rest ; 
that would have been directly consonant to the case 
of the Dean of St. Asaph. By this direction, the 
prisoner would have been in the hands of the Court, 
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and the Judges, not the Jury, would have decided 
upon the life of Colonel Gordon. 

But the two learned Judges differ most essentially 
indeed. Mr. Baron Eyre conceives himself bound 
in duty to state the law as applied to the particular 
facts, and to leave it to the Jury. Mr. Justice Bui- 
ler says, he is not bound nor even allowed so to 
state or apply it, and withdraws it entirely from their 
consideration. Mr. Baron Eyre tells the Jury that 
their verdict is to be compounded of the fact and 
the law. Mr. Justice Buller, on the contrary, that 
it is to be confined to the fact only, the law being 
the exclusive province of the Court. My Lord, it 
is not for me to settle differences of opinion between 
the Judges of England, nor to pronounce which of 
them is wrong: but, since they are contradictory 
and inconsistent, I may hazard the assertion that 
they cannot both be right : the authorities which 1 
have cited, and the general sense of mankind which 
settles every thing else, must determine the rest. 

My Lord, I come now to a very important part of 
the case, untouched I believe before in any of the 
arguments on this occasion. 

I mean to contend, that the learned Judge’s 
Charge to the Jury cannot be supported even upon 
its own principles ; for, supposing the Court to be 
of opinion that all I have said in opposition to these 
principles is inconclusive, and that the question of 
libel, and the intention of the publisher, were pro- 
perly withdrawn from tfce consideration of the Jury, 
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still I think I can make it appear, that such a judg- 
ment would only render the misdirection more pal. 
pable and striking. 

I may safely assume, that the learned Judge must 
have meant to direct the Jury either to find a ge- 
neral or a special verdict ; or, to speak more generally, 
that one of these two verdicts must be the object of 
every Charge : because I venture to affirm, that nei- 
ther the records of the Courts, the reports of their 
proceedings, nor the writings of lawyers, furnish any 
account of a third. There can be no middle verdict 
between both ; the Jury must either try the whole 
issue generally, or find the facts specially, referring 
the legal conclusion to the Court. 

I may affirm with equal certainty, that the general 
verdict, ex vi termini , is universally as comprehen- 
sive as the issue, and that consequently such a ver- 
dict on an indictment, upon the general issue, Not 
guilty, universally and unavoidably involves a judg- 
ment of law, as well as fact ; because the charge 
comprehends both, and the verdict, as has been 
said, is coextensive with it. Both Coke and Little- 
ton g iv e this precise definition of a general verdict, 
tor they both say, that if the Jury will find the 
k' v » tlle y may do it by a general verdict, which is 
<^er as large as the issue. If this be so, it follows 
ty necessary consequence, that if the Judge means to 
direct the Jury to find generally against a Defendant, 
mu st leave to their consideration every thing 
*hieh goes to the constitution of such a general 
x 3 
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verdict, and is therefore bound to permit them to 
come to, and to direct them how to form that ge- 
neral conclusion from the law and the fact, which U 
involved in the term Guilty. For it is ridiculous to 
say, that guilty is a fact; — it is a conclusion in 
law from a fact, and therefore can have no place in 
a special verdict, where the legal conclusion is left to 
the Court. 

In this case the Defendant is charged, not with 
having published this pamphlet, but with having 
published a certain false, scandalous, and seditious 
libel, with a seditious and rebellious intention. He 
pleads that he is not guilty in manner and form as 
he is accused ; which plea is admitted on all hands 
to be a denial of the whole charge, and consequently 
does not merely put in issue the fact of publishing 
the pamphlet ; but the truth of the whole indict- 
ment, /. e. the publication of the libel set forth in 
it, with the intention charged by it. 

When this issue comes down for trial, the Jury 
must either find the whole charge or a part of it ; 
and admitting, for argument sake, that the Judge 
has a right to dictate either of these two courses : 
he is undoubtedly bound in law to make his direction 
to the Jury conformable to the one or the other. 
If he means to confine the Jury to the fact of pub- 
lishing, considering the guilt of the Defendant to 
be a legal conclusion for the Court to draw from 
that fact, specially found on the record, he ought 
to direct the Jury to find that fact without affixing 
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the epithet of Guilty to the finding. But, if hfe will 
have a general verdict of Guilty, which involves a 
judgment of law as well as fact, he must leave the 
law to the consideration of the Jury ; since when 
the word Guilty is pronounced by them, it is so Well 
understood to comprehend every thing charged by 
the indictment, that the associate or his clerk in- 
stantly records, that the Defendant is guilty in man- 
ner and form as he is accused, i. e. not simply that 
he has published the pamphlet contained in the in- 
dictment ; — but that he is guilty of publishing the 
libel with the wicked intentions charged on him by 
the record. 

Now, if this effect of a general verdict of Guilty 
is reflected on for a moment, the illegality of di- 
recting one upon the bare fact of publishing, will 
appear in the most glaring colours. The learned 
Judge says to the Jury, whether this be a libel is 
not for your consideration ; I can give no opinion 
on that subject without injustice to the Prosecutor ; 
and as to what Mr. Jones swore concerning the De- 
fendant’s motives for the publication, that is like- 
wise not before you : for if you are satisfied in 
point of fact that the Defendant published this pam- 
phlet, you are bound to find him guilty . Why 
guilty, my Lord, when the consideration of guilt is 
withdrawn ? He confines the Jury to the finding 
of a fact, and enjoins them to leave the legal con- 
clusion from it to the Court ; yet, instead of direct- 
ing them to make that fact the subject of a special 
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verdict, he desires them in the same breath to find 
a general one ; — to draw the conclusion without any 
attention to the premises : — to pronounce a verdict 
which upon the face of the record includes a judg- 
ment upon their oaths that the paper is a libel, and 
that the publishers intentions in publishing it were 
wicked and seditious, although neither the one nor 
the other made any part of their consideration. — 
My Lord, such a verdict is a monster in law, without 
precedent in former times, or root in the constitu- 
tion. If it be true, on the principle of the Charge 
itself, that the fact of publication was all that the 
.Jury were to find, and all that was necessary to esta- 
blish the Defendant’s guilt, if the thing published 
be a libel, why was not that fact found like all other 
facts upon special verdicts ? Why was an epithet, 
which is a legal conclusion from the fact, extorted 
from a Jury who were restrained from forming it 
themselves ? The verdict must be taken to be ge- 
neral or special : if general, it has found the whole 
issue without a co-extensive examination : — if spe- 
cial, the word Guilty, which is a conclusion from 
facts, can have no place in it. Ether this word Guilty 
is operative or unessential ; an epithet of substance, 
or of form. It is impossible to controvert that pro- 
position, and I give the gentlemen their choice of 
the alternative. If they admit it to be operative 
and of real substance, or, to speak more plainly, 
that the fact of publication found specially, without 
the epithet of Guilty, would have been an imperfect 
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verdict inconclusive of the Defendants guilt, and 
on which no judgment could have followed : then it 
is impossible to deny that the Defendant has suffered 
injustice ; because such an admission confesses that 
a criminal conclusion from a fact has been obtained 
from the Jury, without permitting them to exercise 
that judgment which might have led them to a con- 
clusion of innocence : and that the word Guilty has 
been obtained from them at the trial as a mere mat- 
ter of form, although the verdict without it, stating 
only the fact of publication which they were directed 
to find, to which they thought the finding alone 
enlarged, and beyond which they had never en- 
larged their inquiry, would have been an absolute 
verdict of acquittal. If, on the other hand, to avoid 
this insuperable objection to the Charge, the word 
Guilty is to be reduced to a mere word of form, and 
rt is to be contended that the fact of publication 
found specially would have been tantamount ; be it 
so : — let the verdict he so recorded ; — let the word 
Guilty be expunged from it, and I instantly sit down ; 
— I trouble your Lordships no further : — I withdraw 
my motion for a new trial, and will maintain in ar- 
rest of judgment, that the Dean is not convicted. 
But if this is not conceded to me, and the word 
Guilty, though argued to be but form, and though as 
such obtained from the Jury, is still preserved upon 
the record, and made use of against the Defendant 
as substance ; it will then become us (independently 
of all consideration as lawyers), to consider a little 
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how that argument is to be made consistent with 
the honour of gentlemen, or that fairness of dealing 
which cannot but have place wherever justice is. ad- 
ministered. 

But in order to establish that the word Guilty is 
a word of essential substance ; that the verdict would 
have been imperfect without it ; and that therefore 
the Defendant suffers by its insertion ; I undertake 
to show your Lordship, upon every principle and 
authority of law, that if the fact of publication, 
which was all that was left to the Jury, had been 
found by special verdict, no judgment could have 
been given on it. 

My Lord, I will try this by taking the fullest 
finding which the facts in evidence could possibly 
have warranted. Supposing then, for instance, that 
the Jury had found that the Defendant published the 
paper according to the tenour of the indictment : 
that it was written of and concerning the King and 
his Government ; and that the innuendos were like- 
wise as averred, K. meaning the present King, and 
P. the present Parliament of Great Britain: on 
such a finding, no judgment could have been given 
by the Court, even if the record had contained a 
complete charge of a libel. No principle is more 
unquestionably than that, to warrant any judgment 
upon a special verdict, the Court which can presume 
nothing that is hot visible on the record, must see 
sufficient matter upon the face of it, which* if taken 
to be true, is conclusive of the Defendant’s guilt* 



support op the Rights op svries. si§ 

They roust be able to say, If this record te tine, 
the Defendant cannot be innocent of the" crime 
which it charges on him. But from the acts of 
such a verdict the Court could arrive at to such 
legitimate conclusion ; for it is admitted on al hands, 
and indeed expressly laid down by your brdship 
in the case of the King against Woodfall, ttat pub- 
lication even of a libel is not conclusive evidmce of 
guilt : for that the Defendant may give cvicnce of 
an innooent publication. 

Looking therefore upon a record contaning a 
good indictment of a libel, and a verdict finding 
that the Defendant published it, but witbut the 
epithet of Guilty, the Court could not pronounce 
that he published it with the malicious iitention 
which is the essence of the crime : — they caild not 
say what might have passed at the trial :—for any 
thing that appeared to them he might have given 
such evidence of innocent motive, necesity, or 
mistake, as might have amounted to excust or jus- 
tification. They would say, that the facts stated upon 
the verdict would have been fully snfficieit in the 
absence of a legal defence to have warrinted the 
Judge to have directed, and the Jury to lave given 
a general verdict of Guilty, comprehcndiig the in- 
tention which constitutes the crjpie: but that to 
warrant the Bench, which is ignorant of every thing 
at the trial, to presume that intention, rnd there- 
upon to pronounce judgment on the record, the Jury 
must not merely 'find full evidence of the crime, but 
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such fetts as compose its legal definition. This wise 
principle is supported by authorities which are per. 
fectly imiliar. 

If, it an action of trover, the Plaintiff proves 
proper^ in himself, possession in the Defendant, and 
a demand and refusal of the thing charged to be 
convert ; this evidence unanswered is full proof of 
a convfrsion ; and if the Defendant could not show 
to the airy why he had refused to deliver the Plain- 
tiff’s poperty on a legal demand of it, the Judge 
would (irect them to find him guilty of the conver- 
sion. 3ut on the same facts found by special ver- 
dict, nc judgment could be given by the Court : the 
Judges ivould say, If the special verdict contains the 
whole <f the evidence given at the trial, the Jury 
should lave found the Defendant guilty ; for the 
converson was fully proved, but we cannot de- 
clare tliise facts to amount to a conversion, for the 
Defendant's intention was a fact, which the Jury 
should lave found from the evidence, over which we 
have no jurisdiction. So in the case put by Lord 
Coke, I believe in his first Institute 115 , If a 
modus is found to have existed beyond memory till 
within thirty years before the trial, the Court can- 
not upon such facts found by special verdict pronounce 
against the modfs ; but any one of your Lordships 
would certainly tell the Jury, that upon such evi- 
dence they were warranted in finding against it. In 
all cases of prescription, the universal practice of 
Judges is to direct Juries, by analogy to the statute 
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of limitations, to decide against incorporeal rights* 
which for many years have been relinqui\hed ; but 
such modem relinquishments, if stated upo* the re* 
cord by special verdict, would in no instance warrant 
a judgment against any prescription. The pincipl# 
of the difference is obvious and universal : the ’Jourt 
looking at a record can presume nothing; it has 
nothing to do with reasonable probabilities, but $ to 
establish legal certainties by its judgments. Ev?ry 
crime is, like every other complex idea, capable oi a 
legal definition : if all the component parts which g> 
to its formation are put as facts upon the recore, 
the Court can pronounce the perpetrator of them i 
criminal: but if any of them are wanting, it is a 
chasm in fact, and cannot be supplied. Wherever 
intention goes to the essence of the charge, it must 
be found by the Jury ; it must be either compre- 
hended under the word Guilty in the general verdict, 
or specifically found as a fact by the special verdict. 
This was solemnly decided by the Court in Hug- 
gins’s case, in second Lord Raymond, 1581, which 
was a special verdict of murder from the Old Bailey. 

It was an indictment against John Huggins and 
James Barnes, for the murder of Edward Arne. 
The indictment charged that Barnes made an assault 
upon Edward Arne, being in the custody of the 
other prisoner Huggins, and detained him for six 
weeks in a room newly built over the common sewer 
of the prison, where he languished and died : the 
indictment further charged, that Barnes and Hug- 
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gins well kaew that the room was unwholesome and 
dangerou* : the indictment then charged that the 
prisoner Huggins of his malice aforethought wa$ 
presen/, aiding^ and abetting Barnes, to commit the 
murder aforesaid. This was the substance of the 
indictment. 

The Special verdict found that Huggins was war. 
dei of the Fieet\by letters patent : that the other 
pusoner Barnes was. servant to Gibbons Huggins, 
djputy in the care of all the prisoners, and of the 
deceased a prisoner there. That the prisoner Barnes, 
jn the 7th of September, put the deceased Arne in 
z room over the common sewer which had been 
jnewly built, knowing it to be newly built, and damp, 
and situated as laid in the indictment : and tkatff- 
teen days before the prisoner's death , Huggins like- 
wise well knew that jhe room was new built, damp, 
and situated as laid . They found that fifteen days 
before the death of the prisoner, Huggins was pre- 
sent in the room, and saw him there under duress 
of imprisonment, but then and there turned away , 
and Barnes locked the door , and that front that time 
till his death the deceased remained locked up* 

It. was argued before the twelve Judges in Ser- 
jeants Inn, whether Huggins was guilty of murder. 
It was agreed that he was not answerable criminally , 
for the act of his deputy, and could not be guilty, 
unless the criminal intention was brought personally 
home to himself. And it is remarkable how strongly 
the Judges required the fact of knowledge and ina* 



SUPPORT OP THE RIGHTS GF JJTRIES. 

lice, to be stated on *hp face of the verdict, ss op, 
posed to evidence of intention, and inference from a 
fact. 

The Court said, It is chiefly relied on that Hug- 
gins was present in the room, and saw Arne sub 
duritie imprisonamenti, el se avertit ; but he might 
be present, and not know all the circumstances ; the 
words are vidit sub duritie ; but he might see him 
under duress, and not know he was under duress : 
it was answered, that seeing him under duress evi- 
dently means he knew he was under duress; but 
says the Court, <( IVe cannot take things by inference 
“ in this manner : his seeing is but evidence of his know - 
“ ledge of these things ; and therefore the Jury , if the 
u fact would have borne it, should have found that 
u Huggins knew he was there without his consent ; 
“ which not being done , we cannot intend these things 
u nor infer them ; we must judge of facts , and not 
“ from the evidence of facts and cited Kelynge, 
78 ; that whether a man be aiding and abetting a 
murder is matter of fact, and ought to be expressly 
found by a Jury. 

The application of these last principles and autho- 
rities to the case before the Court is obvious and 
simple. — The criminal intention is a fact, and must 
be found by the Jury : and that finding can only be 
expressed upon the record by the general vefdict of 
Guilty which comprehends it, or by the special enu- 
meration of such facts as do not merely amount to evi - 
dence of, but which completely and conclusively con- 
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•titute the crime. But it has been shown, and k 
indeed admitted, that the publication of a • libol fc 
only primd facie evidence of the complex charge in 
the indictment, and not such a fact as amounts in 
itself, when specially stated, to conclusive guilt; since 
as the Judges cannot tell how the criminal inference 
from the fact of publishing a libel, might have been 
rebutted at the trial ; no judgment can follow from 
a special finding, that tfie Defendant published the 
paper qdicted, according to the tenor laid in the in- 
dictment.-r— It follows from this, that if the Jury bad 
only t< t.nd the fact of publication, which was all 
that was left to them, without affixing the epithet of 
Guilt /, which could only be legally affixed by an in- 
vestigation not permitted to them ; a venire facias 
de novo must have been awarded because of the un- 
certainty of the verdict as to the criminal intention : 
whereas it will now be argued, that if the Court shall 
hold the Dialogue to he a libel, the Defendant is 
fully convicted ; because the verdict does not mercl) 
find that lie published, which is a finding consistent 
with innocence, but finds him guilty of publishing, 
which is a finding of the criminal publication charged 
hv the indictment. 

My Lord, how I shall be able to defend my inno- 
cent C^cnt against such an argument I am not pre- 
pare! to "-ay ; I feel all the weight of it ; but that 
feeling surely entitles me to greater attention, when 
I complain of that which subjects him to it, without 
the waiamt of the law. It ia the weight of such an 
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argument that entitle* me to: a new trial : for the 
Dean of St. Asaph is not only found guilty, without 
any investigation of his guilt by the Jury, but with^ 
out that question being even open to your Lordships 
on the record. Upon the record the Court can only 
say the Dialogue is, or is not, a libel; but if it should 
pronounce it to be one, the criminal intention of the 
Defendant in publishing it is taken for granted by 
the word Guilty ; although it has not only not been 
tried, but evidently appears from the verdict itself 
not to have been found by the Jury. Their verdict 
is, <{ Guilty of publishing ; but whether a libel or 
‘ f not, they do not find.” And it is therefore im- 
possible, to say that they can have found a criminal 
motive in publishing a paper, on the criminality of 
which they have formed no judgment. Printing 
and publishing that which is legal, contains in it no 
erime ; — the guilt must arise from the publication of 
a libel ; and there is therefore a palpable repugnancy 
on the face of the verdict itself, which first finds 
the Dean guilty of publishing, and then renders the 
finding a nullity, by pronouncing ignorance in the 
Jury whether the thing published comprehends any 

guilt. 

To conclude this part of the subject, the epithet 
of Guilty (as I set out with at first) must either be 
taken to be substance, or form . If it be substance, 
nnd, as such, conclusive of the criminal intention of 
the publisher, should the thing published be here- 
after adjudged to be a libel, I ask a new trial, be- 

v OL. I. T 
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cause the Defendant’s guilt in that respect has been 
found without having been tried : if, on the other 
hand, the word guilty is admitted to be but a word 
of form, then let it be expunged, and I am not hurt 
by the verdict. 

Having now established, according to my two first 
propositions, that the Jury upon every general issue, 
joined fh a criminal case, have a constitutional ju- 
risdiction over the whole charge, I am next, in sup- 
port of my third, to contend, that the case of a 
libel forms no legal exception to the general principles 
which govern the trial of all other crimes ; — that the 
argument for the difference, viz. because the whole 
charge always appears on the record, is false in fact, 
and that, even if true, it would form no substantial 
difference in law. 

As to the first, I still maintain that the whole 
case does by no means necessarily appear on the re- 
cord. The Crown may indict part of the publication, 
which may bear a criminal construction when sepa- 
rated from the context, and the context omitted 
having no place in the indictment, the Defendant 
can neither demur to it, nor arrest the judgment 
after a verdict of Guilty ; because the Court is ab- 
solutely circumscribed by what appears on the re- 
cord, and the record contains a legal charge of a 
libel. 

I maintain likewise, that, according to the prin- 
ciples adopted upon this trial, he is equally shut out 
from such defence befbje the Jury > for though he 



SUPPORT OF THB BIGHTS OF JURIES. 323 
ma y read the explanatory context inevidence. yet 
he can derive no advantage from reading it, if they 
are tied down to find him guilty of publishing the 
matter which is contained in the indictment, how* 
ever its innocence may be established by a view of 
the whole work. The only operation which looking 
at the context can have upon a Jury is, to convince 
them that the matter upon the record, however li- 
bellous when taken by itself, was not intended to 
convey the meaning which the words indicted import 
in language, when separated from the general scope 
of the writing: but upon the principle contended 
for, they could not acquit the Defendant upon any 
such opinion, for that would be to take upon . them 
the prohibited question of libel, which is said to be 
matter of law for the Court. 

My learned friend Mr. Bearcroft appealed to h\s 
audience with an air of triumph, whether any sober 
man could believe, that an English Jury, in the case 
I put from Algernon Sidney, would convict a Defend- 
ant of publishing the Bible, should the Crown indict 
a member of a verse which was blasphemous in itself 
if separated from the context. My Lord, if my 
friend had attended to me, he would have found, that, 
in considering such supposition as an absurdity, he 
was only repeating my own words. I never supposed 
that a Jury would act so wickedly or so absurdly, 
in a case where the principle contended for by my 
friend Mr. Bearcroft carried so palpable a face of in- 
justice, as in the instance which 1 selected to ex* 



3T4 • MK. ERSfclNE ? $ fiPEBCH IH 

pose it; and which L therefore Selected to show, th^t 
there were cases in which the supporters of the doc- 
trine were ashamed of it, and obliged to deny its 
operation : for it is impossible to deny that, if the 
Jury can look, at the context in the case put by Sid- 
ney, and acquit the Defendant on the merits of the 
thing published, they may do it in cases which will 
directly operate against the principle he seems to 
Support. This will appear from other instances, 
where the injustice is equal, but not equally striking. 

Suppose the Crown were to select some passage 
from Locke upon Government ; as for instance ; 

* { that there was no difference between the King and 
(i the Constable when either of them exceeded theb 
“ authority.” That assertion, under certain circum- 
stances, if taken by itself without the context, might 
be highly seditious, and the question therefore would 
be quo animo it was written : — perhaps the real mean- 
ing of the sentence might not be discoverable by the 
immediate context without a view of the whole chap- 
ter, — perhaps of the whole book ; therefore to do 
justice to the Defendant, upon the very principle by 
which Mr. Bearcroft in answering Sidney’s case can 
alone acquit the publisher of his Bible, the Jury 
must look into the whole Essay oil Government, and 
form a judgment of the design of the author, and the 
meaning of his work. 

Lord Mansfield. To be sure they may judge from 
the whole work. 

Mr. Erskine. And what is this; my Lord, bill 

4 
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determining the question of libel which is denied to-- 
day ? for if a Jury may acquit the publisher of $ny 
part of Mr. Locke on Government, from a- judg- 
ment arising out of a view of the whole boo^, 
though there be no innuendos to be filled up as fa$ts 
in the indictment, — what is it that bound the Jury 
to convict the Dean of St. Asaph, as the publisher 
of Sir William Jones’s Dialogue, on the bare fact of 
publication, without the right of saying that hisobscr,- 
vaiions as well as Mr. Locke’s, were speculative, ab- 
stract, and legal ? 

Lord Mansfield. They certainly may ip all cases 
go into the whole context. 

Mr. Erskine. And why may they go into the 
context ? — Clearly, my Lord, to enable them to form 
a correct judgment of the meaning of the part in- 
dicted, even though no particular meaning be sub- 
mitted to them by averments in the indictment; and 
therefore the very permission to look at the context 
for such a purpose (where there are no innuendos 
to be filled up by them as facts), is a palpable admis- 
sion of all I am contending for, viz. the right of 
the Jury to judge of the merits of the paper, and the 
intention of its author *. 

But it is said, that though a Jury have a right to 
decide that' a paper criminal as far as it appears on 
the record, is ^ nevertheless legal when explained by 
the whole work of which it is a part ; yet that they 

* The right was fully exercised by the Jury who tried and ac- 
q>*»tte£Mr. Stockchle. 
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shhlf have no right to say that the whole work itself 
if ?t happens to be all indicted, is innocent and legal. 
This proposition, my Lord, upon the bare stating 
of it, seems too preposterous to.be seriously enter- 
tairied; yet there is no alternative between main- 
taining it in its full extent, and abandoning the whole 
argument. 

If the Defendant is indicted for publishing part of 
the verse in the Psalms, “ There is no God,” it is 
asserted that the Jury may look at the context, and 
seeing that the whole verse did not maintain that 
blasphemous proposition, but only that the fool had 
said so in his heart, may acquit the Defendant upop 
a judgment that it is no libel, to impute such imagi- 
nation to a fool : but if the whole verse had been 
indicted, viz. “ The fool has said in his heart, There 
u is no God the Jury, on the principle contended 
for, would be restrained from the same judgment of 
its legality, and must convict of blasphemy on the 
fact of publishing, leaving the question of libel un- 
touched on the record. 

If, in the same manner, only part of this very 
Dialogue had been indicted instead of the whole, it 
is’ Said even by your Lordship, that the Jury might 
have read the context, and then, notwithstanding 
the fact of publishing, might have collected from 
thfe Whole, its abstract and speculative nature, and 
have acquitted the Defendant upon that judgment 
of it ; — and yet it is contended that thc‘y have no 
right to form the same judgment of it upon the 
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present occasion, although the whole be befp£$ them 
upon the fece o{ indictmenty-r^but are, boup^ tp 
convict the Defendant upon the fact of publishing, 
notwithstanding they should have coma to the same 
judgment^ of its legality, which it is admitted they 
might have come to, on trying an indictment for the 
publication of a part. Really, my Lord, the absur- 
dities and gross departures from reason, whi,oh must 
be hazarded to support this doctrine, are endless. 

The criminality of the paper is said to be a ques- 
tion of law, yet the meaning of it, from which alone 
the legal interpretation can arise, is admitted to be 
a question of fact. If the text be so perplexed and 
dubious as to require innuendos to explain, to point 
and to apply obscure expression or construction, the 
Jury alone, as judges of fact, are to interpret and to 
say what sentiments the author fnust have meant to 
convey by his writing : — yet if the writing be so plain 
and intelligible as to require no averments of its 
meaning, it then becomes so obscure and mysterious 
as to be a question of law, and beyond the reach of 
the- very same men who but a moment before were 
interpreters for the Judges ; and though its object be 
most obviously peaceable and its author innocent, they 
are bound to say upon their oaths, that it is wicked 
and seditious, and the, publisher of it guilty. 

As a question of fact the Jury are to try the real 
ficase and construction of the words indicted, by 
comparing them with the context.; and yet if thqt 
vOfitpxi, itself,, which affords the comparison, makes 
y 4 
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part of the indictment, the whole becomes a ques- 
tion of law, and they are then bound down- to con- 
vict the Defendant bn the fact of publishing it, with- 
out any jurisdiction over the meaning* To com- 
plete the juggle, the intention of the publisher may 
likewise be shown as a fact, by the evidence of any 
extrinsic circumstances, such as the context to ex- 
plain the writing, or the circumstances of mistake 
or ignorance under which it was published ; and yet 
in the same breath, the intention is pronounced to 
be an inference of law from the act of publication, 
which the Jury cannot exclude, but which must de- 
pend upon the future judgment of the Court. 

But the danger of this system is no less obvious 
than its absurdity. I do not believe that its authors 
ever thought of inflicting death upon Englishmen, 
without the interposition of a Jury ; yet its establish- 
ment would unquestionably extend to annihilate the 
substance of that trial in every prosecution for high 
treason, where the publication of any writing was 
laid as the overt act. I illustrated this by a case When 
I moved fora rule, and called upon my friends for an 
answer to it, but no notice has been taken of it by 
any of them ; — this was just what I expected :■ — when 
a convincing answer cannot be found to an objection, 
those who understand controversy never give strength 
to it by a weak one. 

I said, and I again repeat, that if art indictmdpt 
charges that a Defendant did traitorously* ‘iftteteb 
compass, and imagine the death of' the 
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in ordeir to carry such treason into execution, pub- 
lished a paper, which it sets out literatim on the dace 
of the tecord, the principle which is laid down to- 
day would subject that person to the pains of death 
by the single authority of the Judges, without leav- 
ing any thing to the Jury, but the bare fact of pub- 
lishing the paper. For, if that fact were proved 
and the Defendant called no witnesses, the Judge 
who tried him would be warranted, nay bound in 
duty by the principle in question, to say to the 
Jury, Gentlemen, the overt act of treason charged 
upon the Defendant, is the publication of this 
paper, intending to compass the death of the King;— 
the fact is proved, and you are therefore bound to 
convict him : the treasonable intention is an infer- 
ence of law from the act of publishing ; and if the 
thing published does not upon a future examination 
intrinsically support that inference, the Court will 
arrest the judgment, and your verdict will not affect 
the prisoner. 

My Lord, I will rest my whole argument upon<the 
analogy between these two cases, and give up every 
objection to the doctrine when applied to the one, 
if, upon the strictest examination, it shall not be found 
to apply equally to the other. 

If the seditious intention be an inference of law, 
from the feet of publishing the paper which this in- 
^Kfctment charges to be a libel,— is not the treason- 
able intention equally an inference from the fact of 
publishing that paper, whi<& the other indictment 
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charges to be an overt act of treason ? In the ene 
ca$e as in the otlieV, the writing or publication of 
a paper ’is the whole charge ; and; the substance of 
the paper so written or published- makes ill the dif- 
ference between the two offences.— If that substance 
be matter of law where it is a seditious libel, it must 
be matter of law where it is an act of treason: and 
if because it is law the Jury are excluded from judg- 
ing it in the one instance, their judgment most suf- 
fer an equal abridgment in the other. 

The consequence is obvious. If the Jury, by an 
appeal to their consciences, are to be thbs limited in 
the free exercise of that right which was given them 
by the constitution, to be a protection against ju- 
dicial authority, where the weight and majesty of the 
Crown is put into the scale against an obscure indi- 
vidual, — the freedom of the press is at an end : for 
how can it be said that the press is free because every 
thing may be published without a previous license, 
if the publisher of the most meritorious work which 
the united powers of genius and patriotism ever 
gave to the world, may be prosecuted by informa- 
tion of the King’s Attorney General, without the 
consent of the Grand Jury, — may be convicted by 
the Petty Jury, on the mere fact of publishing (who 
indeed, without perjuring themselves, must on this 
system inevitably convict him), and must then de- 
pend upon Judges, who may be the supporters of the 
very Administration whose measures are questioned 
by the Defendant, and who must therefore either 
give judgment against him or against themselves. 
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To all this Mr. Bearcnoft shortly answers, Are 
you notin the hands of the same Judges, with >re- 
pect to your property and even to your life, when 
special verdicts are found in murder, felony, and 
treason ? In these cases do prisoners run any hmnj 
from the application of the law by the Judges, to 
the facts found by the Juries ? Where can you posr 
sibly be safer ? < 

My Lord, this is an argument which I can answer 
without indelicacy or offence, because your Lord- 
ship's mind is much too liberal to suppose, that I 
insult the Court by general observations on the prin-r 
ciples of our legal government however safe we 
might be, or might think ourselves, the constitution 
never intended to invest Judges with a discretion, 
which cannot be tried and measured by the plain 
and palpable standard of law ; and in all the cases 
put by Mr. Bearcroft, no such loose discretion is 
exercised as must be entertained by a judgment on 
a seditious libel, and therefore the cases arc not pa- 
rallel. 

On a special Yerdict for murder, the life of the 
prisoner does not depend upon the religious, moral, 
or philosophical ideas of the Judges, concerning the 
nature of homicide : — no ; precedents arc searched 
for, and if he is condemned at all, he is jud^d ex- 
actly, by the same rule as others have been judged by 
before him ; his conduct is brought to a precise, 
clear, intelligible standard, and cautiously n>easur$d 
it; itis the law therefore, and not the Judge, 
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which condemns him. It is the same in all indict, 
ments, or civil actions, fof slander upon individuals. 

Reputation is a personal right of the subject, in- 
deed the most valuable of any, and it is therefore 
secured by law, and all injuries to it dearly ascer- 
tained : whatever slander hurts a man in his trade,—, 
subjects him to danger of life, liberty, or loss of 
property,— or tends to render him infamous, is the 
subject of an action, and in some instances of an 
indictment. But in all these cases, where the mains 
animus is found by the Jury, the Judges are in like 
manner a safe repository of the legal consequence ; 
because such libels may be brought to a well-known 
standard of strict and positive law : — they leave no 
discretion in the Judges : — the determination of what 
words, when written or spoken of another, are action- 
able, or the subject of an indictment, leaves no 
more latitude to a Court sitting in judgment on the 
record, than a question of title does in a special ver- 
dict in ejectment. 

But I beseech your Lordship to consider, by what 
rule the legality or illegality of this Dialogue is to 
be decided by the Court as a question of law upon 
the record. Mr. Bearcroft has admitted' irr tins most 
unequivocal terms (what indeed it was impossible 
for him to deny), that every part of it, when viewed 
in the abstract, was legal ; but he says, there is a 
great distinction to be taken between speculation 
and exhortation, and that it is this latter which 
makes it a libel. I readily accede to the tretteof the 
observation ; but how your Lordship is to determine 



swrpom Qr^sa®; 333 

that difference as a question of la.w, is past p>y. com- 
prehension for if the Dialogue in its phrase, attd 
composition he general, and its libellous tendency 
arises from the purpose of the writer, to raise 'dis- 
content by aseditious application of legal doctrines,-* . 
that purpose is surely a question of fact if ever there 
was one, and must therefore be distinctly averred in 
the indictment, to give the cognizance of it as a fact 
to the Jury, without which no libel can possibly ap- 
pear upon the record : this is well known to be the 
only office of the innuendo ; because the Judges can 
presume nothing, which the strictest rules of grammar 
do not warrant them to collect intrinsically from the 
writing itself. 

Circumscribed by the record, your Lordship can 
form no judgment of the tendency of this Dialogue 
to excite sedition by any thing but the mere words : — 
you must look at it as if it was an old manuscript 
dug out of the ruins of Herculaneum you can col- 
lect nothing from the time when, or the circum- 
stances under which it was published ; — the person by 
whom, and those amongst whom it was circulated ; 
yet these may render a paper at one time, and under 
some circumstances, -dangerously wicked and sedi- 
tious, which at another time, and under different 
circumstances, might be innocent and highly meri- 
torious. If p uzz led by a task so inconsistent with 
the real sense and spirit of judicature, your Lord- 
ships should Bpurn the fetters of the record,, apd, 
judging with, the mason rather than the infirmities 
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of men, should take into your consideration the 
state of men’s minds on the subject of equal repre- 
sentation at this moment, and the great disposition 
of the present times to revolution in government 
-if, reading the record with these impressions, your 
Lordships should be led to a judgment not warranted 
by an abstract consideration of the record, then, be- 
sides that such a judgment would be founded oil facts 
not in evidence before the Court, and not within its 
jurisdiction if they were, — let me further remind your 
Lordships, that even if those objections to the pre- 
mises were removed, the conclusion would be no 
conclusion of law: your decision on the subject 
might be very sagacious as politicians, as moralists, 
as philosophers, or as licensers of the press, but they 
would have no resemblance to the judgments of an 
English Court of justice, because it could have no 
warrant from the act of your predecessors, nor afford 
any precedent to your successors. 

But all these objections are perfectly removed, 
when the seditious tendency of a paper is considered 
as a question of fact : we are then relieved from the 
absurdity of legal discussion separated from all the 
facts from which alone the law can arise ; for the 
Jury can do what (as I observed before) your Lord- 
ships cannot do in judging by the record ; — they can 
examine by evidence all those circumstances that tend 
to establish the seditious tendency of the paper*, from 
which the Court is shut out : — they may know them- 
selves, or it may be proved before them, that it has 
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excited sedition already -.—they may collect from wit- 
nesses that it has been widely circulated,' and sedi- 
tiously understood ; or, if the prosecution (as 
wisest) precedes these consequences, and the reason 
ing must be a priori, surely gentlemen living in the 
country are much better judges than your Lordship, 
what has or has not a tendency to disturb the neigh- 
bourhood in which they live, and that very neighbour* 
hood is the forum of criminal trial. 

If they know that the subject of the paper is the 
topic that agitates the country around them ; — if 
they see danger in that agitation, and have reason 
to think that the publisher must have intended it ; 
they say he is guilty. If, on the other hand, they 
consider the paper to be legal, and enlightened in 
principle ; — likely to promote a spirit of activity and 
liberty in times when the activity of such a spirit is 
essential to the public safety, and have reason to be- 
lieve it to be written and published in that spirit, 
they say, as they ought to do, that the writer or 
the publisher is not guilty. Whereas your Lord- 
ships’, judgment upon the language of the record 
must ever be in the pure abstract ; — operating blindly 
and indiscriminately upon all times, circumstances, 
and intentions ; — making no distinction between the 
glorious attempts of a Sidney or a Russel, struggling 
against the terrors of despotism under the Stuarts, 
and those desperate adventurers of the year forty- 
five, who libelled the person, and excited rebellion 
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against the mild and gracious government, of our 
late excellent sovereign King George the Second. 

My Lord, if the independent gentlemen of Eng. 
land are thus better qualified to decide from cause of 
knowledge, it is no offence to the Court to say, that 
they are full as likely to decide with impartial justice 
as Judges appointed by the Crown. Your Lord- 
ships have but a life interest in the public property, 
but they have an inheritance in it for their children. 
Their landed property depends upon the security of the 
government, and no man who wantonly attacks it can 
hope or expect to escape from the selfish lenity of a 
Jury. On the first principles of human action they 
must lean heavily against him. It is only when the 
pride of Englishmen is insulted by such doctrines as 
I am opposing to-day, that they may be betrayed into 
a verdict delivering the guilty, rather than surrender 
the rights by which alone innocence in the day of 
danger can be protected. 

I venture therefore to say, in support of one oi 
my original propositions, that where a writing in- 
dicted as a libel, neither contains, nor is averred by 
the indictment to contain, any slander of an indivi- 
dual, so as to fall within those rules of law which 
protect personal reputation, but whose criminality is 
charged to consist (as in the present instance) in in- 
tendency to stir up general discontent, that the trial' 
of such an indictment neither involves, nor can in 
its obvious nature involve, any abstract question of 
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law for the judgment of a Court, but must wholly 
depend upon the judgment of the Jury on the ten- 
dency of the writing itself, to produce such con- 
sequences, when connected with all the circumstances 
which attended its publication. 

It is unnecessary to push this part of the argu- 
ment further, because I have heard nothing from the 
Bar against the position which it maintains ; none of 
the gentlemen have, to my recollection, given the 
Court any one single reason, good or bad, why the 
tendency of a paper to stir up discontent against 
Government, separated from all the circumstances 
which are ever shut out from the record, ought to 
be considered as an abstract question of law : they 
have not told us where we are to find any matter in 
the books to enable us to argue such questions be- 
fore the Court ; or where your Lordships yourselves* 
are to find a rule for your judgments on such sub- 
jects. I confess that to me it looks more like legis- 
lation, or arbitrary power, than English judicature. 
If the Court can say, this is a criminal writing, not 
because we know that mischief was intended by its 
author, or is even contained in itself, but because 
fools believing the one and the other may do mis- 
chief in their folly ; the suppression of such writings 
under particular circumstances may be wise policy in 
a state, but upon what principle it can be criminal, 
law in England to be settled in the abstract by Judges, . 
I confess with humility, that I have no organs to , 
understand. 

VOL. i. z 
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Mr. Leycester felt the difficulty of maintaining 
«uch a proposition by any argument of law, and 
therefore had recourse to an argument of fact. “ If," 
says my learned friend, “ what is or is not a sedi- 
“ tious libel, be not a question of law for the Court, 
“ but of fact for the Jury, upon what principle do 
“ Defendants found guilty of such libels by a general 
« verdict, defeat the judgment for error on the 
« record: and what is still more in point, upon 
« w hat principle does Mr. Erskine himself, if he 
« f a i] s in his present motion, mean to ask your 
“ Lordships to arrest this very judgment by saying 
« that the Dialogue is not a libel ?” 

My Lord, the observation is very ingenious, and 
God knows the argument requires that it should 
but it is nothing more. The arrest of judgment 
which follows after a verdict of Guilty for publishing 
a writing, which on inspection of the record exhibits 
to the Court no specific offence against the law, is 
no impeachment of my doctrine. I never denied 
such a jurisdiction to the Court. My position is, 
that no man shall be punished for the criminal breach 
of any law, until a Jury of his equals have pro- 
nounced him guilty in mind as well as in act. Actus 
nonfacit reum nisi mens sit re a. 

But I never asserted that a Jury had the power to 
make criminal law as well as to administer it ; and 
therefore it is clear that they cannot deliver over a 
man to punishment if it appears by the record of his 
accusation, which it is the office ol judicature to ex- 
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amine, that he has not offended against any positive 
law ; because, however criminal he may have been in 
his disposition, which is a fact established by the 
verdict, yet statute and precedents can alone decide 
what is bylaw an indictable offence. 

If, for instance, a man were charged by an in- 
dictment with having held a discourse in words 
highly seditious, and were found guilty by the Jury, 
it is evident that it is the province of the Court to 
arrest that judgment ; because though the Jury have 
found that he spoke the words as laid in the indict- 
ment, with the seditious intention charged upon 
him, which they, and they only, could find; yet as 
the words are not punishable by indictment, as when 
committed to writing, the Court could not pronounce 
judgment : the declaration of the Jury, that the De- 
fendant was guilty in manner and form as accused, 
could evidently never warrant a judgment, if the 
accusation itself contained no charge of an offence 
against the law. 

In the same manner, if a butcher were indicted 
for privately putting a sheep to causeless and unne- 
cessary torture in the exercise of his trade, but not 
in public view, so as to be productive of evil example, 
and the Jury should find him guilty, I am afraid that 
no judgment could folfow ; because, though done 
malo animo , yet neither statute nor precedent have 
perhaps determined it to be an indictable offence ; — it 
would be difficult to draw the line. An indictment 
would not lie for every inhuman neglect of the suffer- 
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ittgs of the smallest innocent animals which Pro- 
vidence has subjected to us. 

« Yet the poor beetle which we tread upon, 

In corporal suffering feels a pang as great 
As when a giant dies.'* 

A thousand other instances might be brought of 
acts base and immoral , and prejudicial in their con- 
sequences, which are not yet indictable by law. 

In the case of the King against Brewer, in Cow 
per’s Reports, it was held that knowingly exposing to 
sale and selling gold under sterling for standard gold, 
is not indictable; because the act refers to goldsmiths 
only, and private cheating is not a common-law 
offence. Here too the declaration of the Jury that 
the Defendant is guilty in manner and form as ac- 
cused, does not change the nature of the accusation : 
the verdict does not go beyond the charge ; and if 
the charge be invalid in law, the verdict must be in- 
valid also. All these cases therefore, and many 
similar ones which might be put, are clearly consist- 
ent with my principle ; I do not seek to erect jurors 
into legislators or judges : there must be a rule ol 
action in every society which it is the duty of the 
legislature to create, and of judicature to expound 
when created. I only support their right to deter- 
mine guilt or innocence where the crime charged is 
blended by the general issue with the intention of 
tl>e criminal ; more especially when the quality of 
the act itself, even independent of that intention, i* 
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tiofc measurable by any precise principle or precedent 
of law, but is inseparably connected with the time 
when, the place where, and the circumstances under 
which, the Defendant acted. 

My Lord, in considering libels of this nature as 
opposed to slander on individuals to be mere ques- 
tions of fact , or at a U events to contain matter fit 
for the determination of the Jury ; I am supported 

not only by the general practice of Courts, but even 
of those very practises themselves, who in prose- 
cuting for the Crown have maintained the contrary 
doctrine. 

Your Lordships will, I am persuaded, admit that 
the general practice of the profession, more espe- 
cially of the very heads of it, prosecuting too for the 
public, is strong evidence of the law. Attorney 
Generals have seldom entertained such a jealousy of 
the King’s Judges in state prosecutions, as to lead 
them to make presents of jurisdiction to Juries, 
which did not belong to them of right by the con- 
stitution of the country. Neither can it be sup- 
posed, that men in high office and of great expe- 
rience, should in every instance, though differing 
from each other in temper, character, and talents, 
uniformly fall into the same absurdity of declaiming 
to Juries upon topics totally irrelevant, when no 
*uch inconsistency is found to disfigure the profes- 
sional conduct of the same men in other cases. Yet 
J may appeal to your Lordships’ recollection, with- 
out having recourse to the state trials, whether upon 
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every prosecution for a seditious libel within living 
memory, the Attorney General has not uniformly 
stated such writings at length to the Jury, pointed 
out their seditious tendency which rendered them 
criminal, and exerted all his powers to convince them 
of their illegality, as the very point on which their 
verdict for the Crown was to be founded. 

On the trial of Mr. Horne, for publishing an ad- 
vertisement in favour of the widows of those Ame- 
rican subjects who had been murdered by the King’s 
troops at Lexington ; did the present Chancellor, 
then Attorney General, content himself with saying 
that he had proved the publication, and that the 
criminal quality of the paper which raised the legal 
inference of guilt against the Defendant, was matter 
for the Court ? No, my Lord ; he went at great 
length into its dangerous and pernicious tendency, 
and applied himself with skill and ability to the un- 
derstandings and the consciences of the Jurors. 
This instance is in itself decisive of his opinion : that 
great magistrate could not have acted thus upon the 
principle contended for to-day : — he never was an idle 
declaimer ; — close and masculine argument is the cha- 
racteristic of his understanding. 

The character and talents of the late Lord Chief 
Justice De Grey, no less entitle me to infer his opi- 
nion from his uniform conduct. In all such prose- 
cutions while he was in office, he held the same 
language to Juries; and particularly in the case of the 
King against Woodfall, to use the expression of a cc* 
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kbrated writer on the occasion , K he tortured his fa- 
“ culties for more than two hours, to convince them 
“ that Junius’s letter was a libel.” 

The opinions of another Crown lawyer, who has 
since passed through the first offices of the law, 
and filled them with the highest reputation, I am not 
driven to collect alone from his language as an At- 
torney General ; because he carried them with him 
to the seat of justice. Yet one case is too remark* 
able to be omitted. 

Lord Camden prosecuting Doctor Shebbeare, told 
the Jury that he did not desire their verdict upon 
any other principle, than their solemn conviction of 
the truth of the information, which charged the 
Defendant with a wicked design, to alienate the hearts 
of the subjects of this country from their King upon 
the throne. 

To complete the account : my learned friend Mr, 
Bearcroft, though last not least in favour, upon this 
very occasion, spoke above an hour to the Jury at 
Shrewsbury, toconvince themofthe libellous tendency 
of the Dialogue, which soon afterwards the learned 
Judge desired them wholly to dismiss from their 
consideration, as matter with which they had no 
concern. The real fact is, that the doctrine is too 
absurd to be acted upon ; — too distorted in principle, 
to admit of consistency in practice : — it is contraband 
in law, and can only be smuggled by those who in- 
troduce it : — it requires great talents and great address 



344 


MR. ERSKINE’s SPEECH IN 


to bide its deformity : — in vulgar hands it becomes 
contemptible. 

Having supported the rights of Juries, by the 
uniform practice of Crown lawyers, let us now ex- 
amine the question of authority, and see how this 
Court itself, and its Judges, have acted upon trials 
for libels in former times; for, according to Lord Ray- 
mond, in Franklin’s case (as cited by Mr. Justice 
Buller, at Shrewsbury), the principle I am support- 
ing, had, it seems, been only broached about the )car 
1731, by some men of party spirit, and then too for 
the very first time. 

My Lord, such an observation in the moulh of 
Lord Raymond, proves how dangerous it is to take 
up as doctrine every thing flung out at Nisi Prim ; 
above all, upon subjects which engage the passions 
and interests of Government. The most solemn and 
important trials with which history makes us ac- 
quainted, discussed too at the bar of this Court, 
when filled with Judges the most devoted to the 
Crown, afford the most decisive contradiction to such 
an unfounded and unguarded assertion. 

In the famous ease of the seven Bishops, the ques- 
tion of libel or no l.bel was held unanimous!) by the 
Court of King’s Bench trjing the cause at the bar, 
to be matter for the consideration and determination 
of the Jury ; and the Bishops’ petition to the King, 
which was the subject of the information, was ac- 
cordingly delivered to them, when they withdrew to 
consider of their verdict. 
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Thinking this case decisive, I cited k at the trial, 
and the answer it received from Mr. Bearcroft was, 
that it had no relation to the point in dispute be- 
tween us, for that the Bishops were acquitted not 
upon the question of libel, but because the delivery 
of the petition to the King was held to be no publi- 
cation. 

I was not a little surprised at this statement, but 
my turn of speaking was then past ; fortunately to- 
day it is my privilege to speak last, and I have now 
lying before me the fifth volume of the State Trials, 
where the case of the Bishops is printed, and where 
it appears that the publication was expressly proved, 
— that nothing turned upon it in the judgment of 
the Court, — and that the Charge turned wholly upon 
the question of libel, which was expressly left to the 
Jury by every one of the Judges. Lord Chief Jus- 
tice Wright, in summing up the evidence, told them 
that a question had at first arisen about the publica- 
tion, it being insisted on, that the delivery of the pe- 
tition to the King had not been proved; that the 
Court was of the same opinion, and that he was just 
going to have directed them to find the BMiops not 
guilty, when in came my Lord President (such sort 
of witnesses were no doubt always at band when 
wanted), who proved the delivery to lbs Majesty. 

“ Therefore,” continued the Chief Justice, “ if you 
“ believe it was the same petition, it is a publication 
“ sufficient, and we must therefore come to inquire 
“ whether it be a libel/’ 
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He then gave his reasons for thinking it within 
the case de libellis famosis, and concluded by say. 
ing to the Jury, u In short, I must give you my 
“ opinion : I do take it to be a libel ; if my brothers 
“ have any thing to say to it, I suppose they will 
u deliver their opinion.” What opinion ? — not that 
the Jury had no jurisdiction to judge of the matter, 
but an opinion for the express purpose of enabling 
them to give that judgment, which the law required 
at their hands. 

Mr. Justice Holloway then followed the Chief 
Justice ; and so pointedly was the question of libel 
or no libel, and not the publication, the only matter 
which remained in doubt, and which the Jury, with 
the assistance of the Court, were to decide upon ; 
that when the learned Judge went into the facts 
which had been in evidence, the Chief Justice said 
to him, “ Look you ; by the way, brother, I did not 
“ ask you to sum up the evidence, but only to de- 
u liver your opinion to the Jury, whether it be a 
<c libel or no.” The Chief Justice’s remark, though 
it proves my position, was, however, very unneces- 
sary ; for but a moment before, Mr, Justice Hollo- 
way had declared he did not think it was a libel, but 
addressing himself to the Jury had said, “ It is left 
" to you , gentlemen 

Mr. Justice Powell, who likewise gave his opinion 
that it was no libel, said to the Jury , “ But the 
i( matter of it is before you , and I leave the issue of 
“ it to God and your own consciences and so little 
-2 
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was it in idea of any one of the Court, that the 
Jury ought to found their verdict solely upon the 
evidence of the publication, without attending to the 
criminality or innocence of the petition ; — that the 
Chief Justice himself consented, on their withdraw- 
ing from the bar, that they should carry with them 
all the materials for coming to a judgment as compre- 
hensive as the charge ; and indeed expressly directed 
that the information,— the libel,— the declarations 
under the great seal, — and even the statute-book, 
should be delivered to them. 

The happy issue of this memorable trial, in the 
acquittal of the Bishops by the Jury, exercising ju- 
risdiction over the whole charge, freely admitted to 
them as legal even by King James’s Judges, is ad- 
mitted by two of the gentlemen to have prepared 
and forwarded the glorious aera of the Revolution. 
Mr, Bower, in particular, spoke with singular en- 
thusiasm concerning this verdict, choosing (for rea- 
sons sufficiently obvious) to ascribe it to a special 
miracle wrought for the safety of the nation, rather 
than to the right lodged in the Jury to save it by its 
laws and constitution. 

My learned friend, finding his argument like no- 
thing upon the earth, was obliged to ascend into 
heaven to support it : —having admitted that the 
Jury not only acted like just men towards the Bi- 
shops, but as patriot citizens towards their country, 
and not being able, without the surrender of his 
whole argument, to allow either their public spirit 
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or their private justice to have been consonant to 
the laws, he is driven to make them the instruments 
of divine Providence to bring good out of evil, 
and holds them upas men inspired by God to peijure 
themselves in the administration of justice, in order, 
by the by, to defeat the effects of that wretched 
system of judicature, which he is defending to-day 
as the constitution of England. For if the King’s 
Judges could have decided the petition to be a libel, 
the Stuarts might yet have been on the throne. 

My Lord, this is an argument of a priest, not of 
a lawyer : and even if faith and not law were to govern 
the question, I should be as far from subscribing to 
it as a religious opinion. 

No man believes more firmly than I do that God 
governs the w'hole universe by the gracious dispen- 
sations of his providence, and that all the nations of 
the earth rise and fall at his command : but then 
ihis wonderful system is carried on by the natural, 
though to us the often hidden, relation between ef- 
fects and causes, which wisdom adjusted from the 
beginning, and which foreknowledge at the same 
time rendered sufficient, without disturbing either 
the laws of nature or of civil society. 

The prosperitiy and greatness of empires ever de- 
pended, and ever must depend, upon the use their 
inhabitants make of their reason in devising wise 
laws, and the spirit and virtue with which they watch 
over their just execution : and it is impious to sup- 
pose, that men, who have made no provision for 
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their own happiness or security in their attention to 
their government, are to be saved by the interposi- 
tion of Heaven in turning the hearts of their tyrants 
to protect them. 

But if every case in which Judges have left the 
question of libel to Juries in opposition to law, is to 
be considered as a miracle, England may vie with 
Palestine ; and Lord Chief Justice Holt steps next 
into view as an apostle ; for that great Judge, in 
Tutchin’s case, left the question of libel to the Jury 
in the most unambiguous terms : — after summing up 
the evidence of writing and publishing, he said to 
them as follows: 

“ You have now heard the evidence, and you are 
“ to consider whether Mr. Tutehin be guilty. 
“ They say they are innocent papers, and no libels ; 
“ and they say nothing is a libel but what reflects 
“ upon some particular person. But this is a very 
“ strange doctrine, to say, it is not a libel reflect- 
“ ing on the government, endeavouring to possess 
<f the people that the government is male-adminis- 
“ tered by corrupt persons, that are employed in 
“ such or such stations either in the navy or army. 

<f To say that corrupt officers are appointed to 
<( administer affairs/ is certainly a reflection on the 
i( government. If people should not be called to 
i( account for possessing the people with an ill opi- 
“ nion of the government, no government can sub- 
<c sist. For it is very necessary for all governments 
“ that the people should have a good opinion of it : 
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** and nothing can be worse to any government, 
" than to endeavour to procure animosities, as to 
“ the management of it ; this has been always looked 
96 upon as a crime, and no government can be safe 
“ without it be punished.” 

Having made these observations, did the Chief 
Justice tell the Jury, that whether the publication in 
question fell within that principle so as to be a 
libel on government, was a matter of law for the 
Court, with which they had no concern ? — Quite the 
contrary : he considered the seditious tendency of 
the paper as a question for their sole determination, 
saying to them, 

“ Now you are to consider, whether these words 
<c I have read to you, do not tend to beget an ill 
“ Opinion of the administration of the government: 
46 to tell us, that those that arc employed know 
“ nothing of the matter, and those that do know 
i( are not employed. Men are not adapted to of- 
“ fices, but offices to men, out of a particular re- 
“ gard to their interest, and not to their fitness for 
“ the places. This is the purport of these papers.” 

In citing the words of Judges in judicature I have 
a right to suppose their discourse to be pertinent 
and relevant, and that when they state the Defend- 
ant’s answer to the charge, and make remarks on 
it, they mean that the Jury should exercise a judg- 
ment under their direction : this is the practice we 
must certainly impute to Lord Holt, if we do him 
the justice to suppose that he meant to convey 
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the sentiments which he expressed. So that when 
we come to sum up this case, I do not find myself 
so far behind the learned gentleman even in point 
of express authority ; putting all reason, and the 
analogies of law which unite to support me, wholly 
out of the question. 

There is Court of King’s Bench against Court of 
King’s Bench ; — Chief Justice Wright against Chief 
Justice Lee; — and Lord Holt against Lord Raymond: 
as to living authorities, it would be invidious to class 
them ; but it is a point on which I am satisfied my- 
self, and on which the world will be satisfied likewise 
if ever it comes to be a question. 

But even if I should be mistaken in that particu- 
lar, I cannot consent implicitly to receive any doc- 
trine as the law of England, though pronounced 
to be such by magistrates the most respectable, if I 
find it to be in direct violation of the very first prin- 
ciples of English judicature. The great jurisdictions 
of the country are unalterable except by Parliament, 
and, until they are changed by that authority, they 
ought to remain sacred ; — the Judges have no power 
over them. What parliamentary abridgment has 
been made upon the rights of Juries since the trial 
of the Bishops, or since Tutchin’s case, when they 
were fully recognised by this Court ? — None. Lord 
Raymond and Lord Chief Justice Lee ought there- 
fore to have looked there— to their predecessors— for 
the law, instead of setting up a new one for their suc- 
cessors. 
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But supposing the Court should deny the legality 
of all these propositions, or, admitting their legality, 
should resist the conclusions I have drawn from 
them ; then I have recourse to my last proposition, 
in which I am supported even by all those authorities, 
on which the learned Judge relies for the doctrines 
contained in his Charge ; to wit, 

“ That in all cases where the mischievous int$n- 
“ tion, which is agreed to be the essence of the 
“ crime, cannot be collected by simple inference 
“ from the fact charged, because the Defendant goes 
“ into evidence to rebut such inference, the inten- 
“ tion becomes then a pure unmixed question of fact, 
“ for the consideration of the Jury.” 

I said the authorities of the King against Wood- 
fall and Almon were with me. In the first, which 
is reported in 5th Burrow, your Lordship expressed 
yourself thus : “ Where an act, in itself indifferent, 
“ becomes criminal when done with a particular 
“ intent, there the intent must be proved and 
“ found. Biit where the act is itself unlawful, as 
“ in the ease of a libel, the proof of justification 
“ or excuse lies on the Defendant; and in failure 
u thereof the law implies a criminal intent .” Most 
luminously expressed to convey this sentiment, viz. 
that when a man publishes a libel, and has nothing 
to say for himself, — no explanation or exculpation, — 
a criminal intention need not be proved : — I freely 
admit that it need not;— it is an inference of corn- 
inon sense, not of law. But the publication of a 

4 
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libel, does not Exclusively show criminal intent, but 
is only an implication of law, in failure of the De- 
fendant’s proof. Your Lordship immediately after- 
wards in the same case explained this further. 
“ There may be cases where the publication may be 
u justified or excused as lawful or innocent ; FOR 
“ NO FACT WHICH IS NOT CRIMINAL, 
u though the paper be a libel, can amount to such 
4t a publication of which a Defendant ought to bo 
<( found guilty.” But no question of that kind arose 
at the trial (i.e. on the trial of Woodfail). — Why ? — 
Your Lordship immediately explained why — “ Be - 
u cause the Defendant called no witnesses ” expressly 
saying, that the publication of a libel is not in itself 
a crime, unless the intent be criminal ; and that it is 
not merely in mitigation of punishment, but that 
such a publication does not warrant a verdict of 
Guilty. 

In the case of the King against Almon, a maga- 
zine containing one of Junius's letters, was sold at 
Almon’s shop ; — there was proof of that sale at the 
trial. Mr. Almon called no witnesses, and was 
found guilty.. To found a motion for a new trial, 
an affidavit was offered from Mr. Almon, that he 
was not privy to the sale, nor knew his name was 
inserted as a publisher ; and that this practice of 
booksellers being inserted as publishers by their cor- 
respondents without notice, was common in the 
trade. 

Your Lordship said, “ Sale of a book- in a book- 

VOL. I, A A 
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«< Seller’s shop, is primd facie evidence of publics 
u tion by the master, and the publication of a libel 
" is primd facie evidence of criminal intent \ it 
“ stands good till answered by the Defendant : it 
“ must stand till contradicted or explained ; and if 
tf not contradicted , explained , or exculpated , bb- 
“ comes tantamount to conclusive, when the Defendant 
11 calls no witnesses 

Mr. Justice Aston said, “ Primd facie evidence 
“ not answered is sufficient to ground a verdict 
“ upon : if the Defendant had a sufficient excuse, 
<( he might have proved it at the trial : his having 
* neglected it where there was no surprise, is no 
“ ground for a new one." Mr. Justice Willes and 
Mr. Justice Ashhurst agreed upon those express 
principles. 

These cases declare the law beyond all controversy 
to be, that publication, even of a libel, is no con- 
clusive proof of guilt, but only primd facie evidence 
of it till answered ; and that if the Defendant can 
show that his intention was not criminal, he com- 
pletely rebuts the inference arising from the publica- 
tion ; because, though it remains true, that he pub 
lished, yet, according to your Lordship’s express 
words, it is not such a publication of which a De- 
fendant ought to be found guilty. Apply Mr. Jus- 
tice Buller’s summing up, to thia law, arid it do£s 
not require even a legal «ppreha$iDn to distinguish 
the repugnancy. 

The advertisement was proved to convince the 

2 
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Jury of the Dean’s motive for publishing 
Jones’s testimony went strongly to aid it and the 
evidence to character, though not sufficient in it- 
self, was admissible to be thrown into the scale. But 
not only no part of this was left to the Jury, but the 
whole of it was expressly removed from their con- 
sideration, although, in the cases of Woodfall and 
Aimon, it was as expressly laid down to be within 
their cognizance, and a complete answer to the charge 
if satisfactory to the minds of the Jurors. 

In support of the learned Judge’s Charge,. there 
can be therefore but the two arguments, which I 
stated on moving for the rule : — either that the De- 
fendant’s evidence, namely, the advertisement ; — 
Mr. Jones’s evidence in confirmation of its being 
bond fide ; — and the evidence to character, to 
strengthen that construction, were not sufficient proof 
that the Dean believed the publication meritorious, and 
published it in vindication of his honest intentions : 
— or else, that, even admitting it to establish that 
fact, it did not amount to such an exculpation as 
to be evidence on Not guilty, so as to warrant a 
Verdict.— I still give the learned Judge the choice of 
the alternative. 

As to the first, viz. whether it showed honest in- 
tetition in point of fact : that was a question for the 
Jury. If the learned Judge had thought it was not 
sufficient evidence to warrant the Jury’s believing 
that the Dean’s motives were such as he had de- 
a a 2 
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dared them ; I conceive he should have given hi4 
opinion of it as a pint of evidence,, and left it 
there, f cannot condescend to go further ; it would 
be ridiculous to argue a self-evident proposition. 

As to the second, viz. that even if the Jury had 
fxdieved from the evidence, that the Dean’s intention 
Ua 9 wholly innocent, it would not have warranted 
them in acquitting, and therefore should not have 
been left to them upn Not guilty ; — tbart argument 
can never be supported. For, if the Jury had de- 
clared* “ We find that the Dean published this 
“ pamphlet, whether a libel or not we do not. find : 
“ and we find further, that, believing it in his 
“ conscience to be meritorious and innocent, lie, 
“ hmu! fide , published it with the prefixed advertise- 
<( ment. as a vindication of his character from the 
reproach of seditious intentions, and not to excite 
<c sedition:” it is impossible to say, without ridicule, 
that on such a special verdict the Court could have 
pronounced a criminal judgment. 

Then why was ^ ie consideration of that evidence, 
hv which those facts might have been found, with- 
drawn from the Jury, after they brought in a:verdict 
guilt v of publishing only, which, in the King against 
W oodfall, was only said not to negative the criminal 
intention, because the Defendant called no wit- 
nesses ? — Why did the learned Judge confine his in- 
quiries to the innuendos, and finding them agreed to, 
direct the epithet of Guilty, without asking the Jury 
if they believed the Defendant’s evidence to rebut 
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the criminal inference? Some of them positivelv 
rfieanf to negative the criminal inference, by adding 
the word only, and all would have done it, if they 
had thought themselves at liberty to enter upon that 
evidence. But they were told expressly that they had 
nothing to do with the consideration of that evi- 
dence, which, if believed, would have warranted 
that verdict. The conclusion is evident ; — if thev 
Jiad a right to consider it, and their consideration 
might have produced such a verdict, and if such a 
verdict would have been an acquittal, it must be a 
misdirection. 

<( But,” says Mr. Bower, “ if this advertisement, 
“ prefixed to the publication, by which the Dean 
professed his innocent intention in publishing it, 
“ should have been left to the Jury as evidence of 
“ that intention, to found an acquittal on, even 
" taking the Dialogue to be a libel ; no man could 
“ <iver be convicted of publishing any thing, how- 
4C ever dangerous : for he would only have to tack 
11 an advertisement to it by way of preface, pro- 
“ fessing the excellence of its principles and the sin- 
4< cerity of his motives, and his defence would be 
complete.’* 

My Lord, I never contended for any such posi- 
tion. If a man of education, like the Dean, were 
to publish a .writing so palpably libellous, that no 
ignorance or misapprehension imputable to such a 
person Gould prevent his discovering the mischievous 
design of the author ; no Jury would believe such mi 
A A 3 
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advertisement to be bond fide , and would therefore 
be bound in conscience to reject it, as if it had no 
existence : the effect of such evidence must be to 
convince the Jury of the Defendant’s purity of mind* 
and must therefore depend upon the nature of the 
writing itself, and all the circumstances attending its 
publication. 

If, upon reading the paper and considering the 
whole of the evidence, they have reason to think 
that the Defendant did not believe it to be illegal, 
and did not publish it with the seditious purpose 
charged by the indictment ; — he is not guilty upon 
any principle or authority of law, and would have 
been acquitted even in the Star-chamber : for it was 
held by that Court in Lambe’s case, in the eighth 
year of King James the First, as reported by Lord 
Coke, who then presided in it, that every one who 
should be convicted of a libel, must be the writer 
or contriver, or a malicious publisher, knowing it to 
be a libel. 

This case of Lambe being of too high authority 
to be opposed, and too much in point to be passed 
over ; Mr. Bower endeavours to avoid its force by 
giving it a new construction of his own : he says, 
that not knowing a writing to be a libel, in the sense 
of that case, means, not knowing the contents of 
the thing published ; as by conveying papers sealed 
up, or having a sermon and a libel, and delivering 
one by mistake for the other. In such cases he 
says, ignorantia facti excusat , because the mind 



SUPPORT OP THJ5 RIQHTS OP JURIES. $50 

Joes not go with the act ; sed ignorantia legis no* 
exmat ; and therefore if the party knows the con- 
tents of the paper which he publishes, his mind 
goes with the act of publication, though he does 
not find out any thing criminal, and he is bound to 
abide by the legal consequences. 

This is to mate criminality depend upon the 
consciousness of an act, and not upon the know- 
ledge of its quality, which would involve lunatics 
and children in all the penalties of criminal law : — 
for whatever they do is attended with consciousness, 
though their understanding does not reach to the 
consciousness of offence. 

The publication of a libel, not believing it to be 
one after having read it, is a much more favourable 
case than publishing it unread by mistake ; the one, 
nine times in ten, is a culpable negligence which is no 
excuse at all ; for a man cannot throw papers about 
the world without reading them, and afterwards say 
he did not know their contents were criminal : but 
if a man reads a paper, and not believing it to con- 
tain any thing seditious, having collected nothing of 
that tendency himself, — publishes it among his 
neighbours as an innocent and useful work, he can- 
not be convicted as a criminal publisher. How he 
is to convince the Jury that his purpose was innocent, 
though the .thing published be a libel, must depend 
upon circumstances; and these circumstances he may, 
on the authority of all the cases ancient and modern, 
.lay before the Jury in evidence; because if he can 
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i&tabKsh the irmocence of his mind, he riegativea 
the very gist of the indictment. 

w In all crimes/' says Lord Hale in his Pleas of 
the Crown, u the intention is the principal considers 
" tion : it is the mind that makes the taking of 
“ another’s goods to be felony, or a bare trespass 
“ only : it is impossible to prescribe all the circum- 
“ stances evidencing a felonious intent, or the coft- 
“ trary ; but the same must be left to the attentive 
te consideration of Judge and Jury ; wherein the 
* e best rule is, in dubiis , rather to incline to acquittal 
“ than conviction 

In the same work he says, “ By the statute of 
“ Philip and Mary, touching importation of coin 
" counterfeit of foreign money, it must, to make it 
treason, be with the intent to utter and make 
a payment of the same ; and the intent in this case 
“ may be tried and found by circumstances of fact’, 
bywords, letters, and a thousand evidences be- 
sides the bare doing of the fact.” ' 

This principle is illustrated by frequent practice, 
where the intention is found by the Jury as a fact in 
a special verdict. It occurred not above a yefar ago, 
at East Grinstead, on an indictment for burglary, 
before Mr. Justice Ashurst, where I wds myself 
counsel for the prisoner. It was clear upon the evj : 
deuce that he had broken into the house by force in 
the night, but I contended that it appeared from 
proof, that he had broken and entered with an itf- 
tent to rescue his goods, which had been seized tbfct 
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jay by the officers of excise ; which rescue, though 
a capital felony by modern statute, was but a tres- 
pass, letup . Henry Fill. . and consequently not a 
burglary* 

Mr; Justice Ashurst saved this point of law, which 
the twelve Judges afterwards determined for the 
prisoner; but, in order to create the point of law, 
it was necessary that the prisoner’s intention should 
be ascertained as a fact ; and for this purpose* - the 
learned Judge directed the Jury to tell him, tfith 
what intention they found that the prisoner broke 
and entered the house* which they did by answering, 
“ To rescue his goods which verdict was recorded. 

In the same manner, in the case of the King 
against Pierce, at the Old Bailey, the intention was 
found by the Jury as a fact in the special .verdict. 
The prisoner having hired a horse and afterwards 
sold him, was indicted for felony ; but the Judges 
doubting whether it was more than a fraud, unless 
he originally hired him intending to sell him, re- 
commended it to the Jury to find a special verdict, 
comprehending their judgment of his intention; 
from the evidence. Here the quality of the act de- 
pended on the intention, which intention it was 
held to be the exclusive province of the Jury to de- 
termine, before the Judges could give the act any 
legal denomination. 

My Lord, I am ashamed to have cited so many 
authorities to establish the first elements of the law, 
it baa been my fate to find them disputed. The 
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whole mistake arisen from confounding criminal with 
civil cases. If a printer’s servant, without his mas* 
ter's consent or privity, inserts a slanderous article 
against me in his newspaper, I ought not in justice 
to indict him ; and if I do, the Jury on such proof 
should acquit him ; but it is no defence to an action, 
for he is responsible to me civiliter for the damage 
which I have sustained from the newspaper, which 
is his property. — Is there any thing new in this prin- 
ciple ? so far from it, that every student knows it 
as applicable to all other cases ; but people are re- 
solved, from some fatality or other, to distort every 
principle of law into nonsense, when they come to 
Apply it to printing; as if none of the rules and 
maxims which regulate all the transactions of society 
had any reference to it. 

If a man rising in his sleep, walks into a china- 
shop, and breaks every thing about him ; his being 
asleep is a complete answer to an indictment for a 
trespass ; but he must answer in an action for every 
thing he has broken. 

If the proprietor of the York coach, though 
asleep in his bed at that city, has a drunken servant 
on the box at London, who drives over my leg and 
breaks it, he is responsible to me in damages for 
the accident ; but I cannot indict him as the criminal 
author of my misfortune. — What distinction can be 
more obvious and simple ? 

Let us only then extend these principles, which 
were never disputed in other criminal cases, to tfce 
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crime of publishing a libel ; and let us at the same 
time allow to the Jury, as our forefathers did before 
us, the same jurisdiction in that instance, which we 
agree in rejoicing to allow them in all others, an d 
the system of English law will be wise, harmonious, 
and complete. 

My Lord, I have now finished my argument, 
having answered the several objections to my five 
original propositions, and established them by all the 
principles and authorities which appear to me to 
apply, or to be necessary for their support. In this 
process I have been unavoidably led into a length 
not more inconvenient to the Court than to myself, 
and have been obliged to question several judgments, 
which had been before questioned and confirmed. 

They however who may be disposed to censure me 
for the zeal which has animated me in this cause, 
will at least, I hope, have the candour to give me 
credit for the sincerity of my intentions : — it is surely 
not my interest to stir opposition to the decided 
authorities of the Court in which I practise : with s 
seat here within the bar, at my time of life, and 
looking no farther than myself, I should have been 
contented with the law as I found it, and have con- 
sidered how little might be said with decency, rather 
than how much ; — but feeling as I have ever done 
upon the subject, it was impossible I should act other, 
wise. It was the first command and counsel to my 
youth, always to do what my conscience told me to 
t* my duty, and to leave the consequences to God* 
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I shall carry with me the memory, and’, I hope,* the 
practice, of this parental lesson to the grave : I have 
hitherto followed it, and have no reason to complain 
that the adherence to it has been even a temporal 
sacrifice; — I have found it, on the contrary, the road 
to prosperity and wealth, and shall point it out as 
soeh to my children. It is impossible in this country 
torhurt an honest man ; but even if it were possible, I 
should little deserve that title, if I could, upon any 
principle, have consented to tamper or temporize 
with a question, which involves in its determination 
and its consequences, the liberty of the press ; — and 
in that liberty, the very existence of every part of 
the public freedom. 
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SUBJECT 

OF THE 

TRIAL OF THE DEAN OF ST. ASAPH. 

BEFORE we go on to the final proceeding in this 
memorable cause , viz. the application to arrest the 
* judgment , on the ground , that the Dialogue , as set 
forth in the indictment , did not contain the legal 
charge of a libel, it may be necessary to insert the 
judgment delivered by Lord Mansfield on discharging 
the rule for a new trial ; — a judgment which was sup* 
ported by the rest of the Court, and which confirmed 
throughout the whole doctrine of Mr. Justice Duller, 
as delivered upon the trial at Shrewsbury . 

It was too late in the day , when the Counsel 
.finished, for the Judges to deliver their opinions, and 
the Court immediately adjourned ; the Lord Chief 
Justice declaring , that u they were agreed in the 
<c judgment they were to give , and would deliver it 
u the next morning.” 

Accordingly , next day, the 1 6 th of November, at 
the opening of the Court, the Earl of Manfield, 
Lord Chief Justice, delivered himself as follows: 

In this case of the King against Dr. Shipley, 
Dean of St. Asaph, the motion to set aside the 
verdict, and to grant a new trial, upon account of 
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the misdirection of the Judge, supposes that upon 
this verdict (either as a general, or as minutes of a 
special verdict to be reduced into form), judgment 
may be given : — for if the verdict was defective, and 
omitted finding any thing within the province of the 
Jury to find, there ought to be a venire de novo , and 
consequently this motion is totally improper ; there- 
fore, as I said, the motion supposes that judgment 
may be given upon the verdict ; and it rests upon 
the objections to the direction of the Judge. 

I think they may be reduced to four in number, 
one of which is peculiar to this case, and therefore I 
begin with it, viz, Thai the Judge did not leave the 
evidence of a lawful excuse or justification to the 
Jury , as a ground for them to acquit the Defendant 
upon , or as a matter for their consideration. This is 
an objection peculiar to this case, and therefore I 
begin with it, to dispose of it first. Circumstances 
merely of alleviation or aggravation are irrelevant 
upon the trial ; they are totally immaterial to the 
verdict, because they do not prevent or conclude the 
Jury’s finding for or against the Defendant : they 
may be made use of when judgment is given, to in- 
crease or lessen the punishment, but they are totally 
irrelevant ami immaterial upon the trial • Circum- 
stances which amount to a lawful excuse or a justifi- 
cation, are proper upon the trial, and can only be 
used there. Upon every such defence set up, of a 
lawful excuse or justification, there necessarily arise 
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two questions, one of law, the other of fact ; the 
first to be decided by the Court, the second by the 
Jury. 

Whether the fact alleged, supposing it true, be * 
legal excuse, is a question of law ; whether the alle* 
gation be true, is a question of fact ; and, according 
to this distinction, the Judge ought to direct, and 
the Jury ought to follow the direction ; though by 
means of a general verdict they are entrusted with a 
power of blending law and fact, and following the 
prejudices of their affections or passions. 

The first circumstance in evidence in this cause is 
a letter of the 24th of January to Edwards, and the 
advertisement that accompanied it ; and what was 
said by Edward Jones in the conversation that he 
held with the Defendant on the 7th of January. 
Upon this part of the case we must suppose the 
paper seditious or criminal ; for, if it is neither se- 
ditious nor criminal, the Defendant must be acquitted 
upon the face of the record. Therefore, whether 
it is an excuse or not, we must suppose the paper to 
be a libel, or criminal in the eyes of the law. Then 
how does it stand upon this excuse ? why, the De- 
fendant, knowing the paper had been strongly ob- 
jected to as tending to sedition, or that it might be 
so understood, publishes it with an advertisement 
avowing and justifying the doctrine : so that he pub- 

* For the advertisement prefixed to the Dialogue, vide tuprs, 
page 138. 
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fishes it under the circumstances of avowing and 
justifying this criminal doctrine. 

The ngxt circumstance is from the evidence of 
Edward Jones, that the Defendant was told and 
knew that the paper was objected to as having a se- 
ditious tendency ; that it might do mischief if it was 
translated into Welsh, and therefore that design was 
faid aside ; that he read it at the county meeting, 
and said he read it with a rope about /ns neck ; and, 
after he had read it, he said, it was not so bad. And 
this he knew upon the 7th January ; yet he sets this 
up as an excuse for ordering it to be printed upon 
the 24th of January. 

We arc all of opinion clearly, that if the writing 
be criminal, these circumstances arc aggravations, 
and by no meant, ought to have been left to the Jury 
as any excuse. 

It is a mockery to say it is any excuse. What ! 
when the man himself knows that lie reads it with a 
tope about his neck ; when he says, admitting it to 
be bad, that it is not so bad ; when lie has told a 
company of gentlemen, that- for fear of its doing 
mischief to their country, he would not have it trans- 
lated into Welsh : — ail these circumstances plainly 
showed him that he should not have published it. 
Therefore we are all of opinion, it is the same as if 
no such evidence had been given, and that, if it had 
been offered by wav of excuse, it ought not to have 
been received. The advertisement was read to the 
Jury, hut the Judge did very right not to leave it 
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to them as a matter of excuse, because it was clearly 
of a contrary tendency. 

. What was meant by saying the advertise - ent 
should have been set out in the indictment, I do 
not comprehend ; much less that blasphemy may be 
charged on the Scripture by only stating half the 
sentence. 

If any part of the sentence qualifies what is set 
forth, it may be given in evidence, as was expressly 
determined by the Court so long ago ns the case of 
the King and Bere, in Salkeld 417 , in the reign of 
King William. Every circumstance which tends to 
prove the meaning, is every day given in evidence, 
and the Jury are the only judges of the meaning, 
and must find the meaning ; for if they do not find 
the meaning, the verdict is not complete. So far 
for the objection upon that part which is peculiar to 
this case. 

The second objection is, that the Judge did not 
give his own opinion, whether the writing was a 
libel, or seditious, or criminal. 

The third, that the Judge told the Jury they 
ought to leave that question upon record to the 
Court, if they had no doubt of the meaning and 
publication. 

The fourth and last, that ho did not leave the 
Defendant’s intent to the Jury. 

The answer to these three objections is, that by 
the constitution the Jury ought not to decide the 
question of law, whether such a writing, of such a 
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meaning, published without a lawful excuse, be cri- 
minal ; and they cannot decide it finally against the 
Defendant, because, after the verdict, it remains 
open upon the record ; therefore it is the duty of 
the Judge to advise the Jury to separate the question 
of fact from the question of law ; and, as they ought 
not to decide the law, and the question remains en- 
tire upon the record, the Judge is not called upon 
necessarily to tell them his own opinion. It is almost 
peculiar to the form of the prosecution for a libel, 
that the question of law remains entirely for the 
Court upon record , and that the Jury cannot decide 
it against the Defendant ; so that a general verdict 
“ that the Defendant is guilty,” is equivalent to a 
special verdict in other cases. It finds all which be- 
longs to the Jury to find ; it finds nothing as to the 
question of law. Therefore when a Jury have been 
satisfied as to every fact within their province to find, 
they have been advised to find the Defendant guilty , 
and in that shape they take the opinion of the Court 
upon the law. No case has been cited of a special 
verdict in a prosecution for a libel, leaving the ques- 
tion of law upon the record to the Court, though, 
to be sure, it might be left in that form ; but the 
other i^ simpler and better. 

As to the last objection upon the intent : A cri- 
minal intent, from doing a thing criminal in itself 
without a lawful excuse, is an inference of law, and 
a conclusive inference of law, not to be contradicted 
but by an excuse, which I have fully gone through. 
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Where an innocent act is made criminal, when done 
with a particular intent, there the intent is a material 
fact to constitute the crime. This is the answer that 
is given to these three last objections to the direction 
of the Judge. The first I said was peculiar to* this 
case. 

The 'subject matter of these three objections has 
arisen upon every trial for a libel since the Revolu- 
tion, which is now near one hundred years ago. In 
every reign there have been many such trials both of 
a private and a public nature. In every reign there 
have been several defended with all the acrimony of 
party animosity, and a spirit ready to contest every 
point, and to admit nothing. During all this time, 
as far as it can be traced, one may venture to say, 
that the direction of every Judge has been consonant 
to the doctrine of Mr. Justice Buller ; and no coun- 
sel has complained of it by any application to the 
Court. The Counsel for the Crown, to remove the 
prejudices of a Jury, and to satisfy the by-standers, 
have expatiated upon the enormity of the libels ; 
Judges, with the same view, have sometimes done 
the same thing ; both have done it wisely, with 
another view — to obviate the captivating harangues 
of the Defendant's counsel to the Jury, tending to 
shew that they can or ought to find that in law the 
paper is no libel. 

But the formal direction of every Judge (under 
which every lawyer for near one hundred years, has 
so far acquiesced as not to complain of it to the 
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Court) seems to me, ever since the Revolution, to 
lmve been agreeable to the direction of Mr. Justice 
Buller. It is difficult to cite cases ; the trials are 
not printed. Unless particular questions arise, notes 
are not taken : nobody takes a note of a direction of 
course not disputed. We must, as in all cases of 
tradition, trace backwards, and presume, from the 
usage which is remembered, that the precedent 
usage was the same. We know there were many 
trials for libels in the reign of King William ; there 
is no trace that I know of, of any report, that at al 
bears upon the question during that reign, but the 
case of the King and Bere, which is in Salkeld ; 
that was in the reign of King William, and the only 
thing there applicable to the present question is, that 
the Court were of opinion that the writing com- 
plained of must be set out according to the tenour : 
Why ? That the Court may judge of the very words 
themselves ; whereas, if it was to be according to the 
t flirt, that judgment must be left to the Jury., But 
there it was determined, and under that authority 
ever since, the writing complained of is set out ac- 
cording to the tenour. 

During the reign of Queen Anne we know several 
trials were had for libels, but the only one cited is in 
the year ! 70 i ; and there the direction (though 
lord Holt, who is said to have done it in se- 
en al eases, goes into the enormity of the libel) 
to the Jury was, “ If you find the publication in 
“ I.ondon, von must find the Defendant guilty.** 
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Thus it stands, as to all that can be found pre- 
cisely and particularly, in the reigns of King Wil- 
liam and Queen Anne. We know that in the reign 
of George I. there were several trials for libels, but 
I have seen no note or traces of them, nor any 
question concerning them. In the reign of King 
George II. there were others ; but the first of which 
there is a note (for which I am obliged to Mr. Man- 
ley'*), was in February 1729 — the King and Clarke 
— which was tried before Lord C. J. Raymond ; and 
there he lays it down expressly (there being no ques- 
tion about an excuse, or about the meaning), he 
lays it down, the fact of printing and publishing onhj 
is in issue . 

The Craftsman was a celebrated party-paper, wrote 
in opposition to the ministry of Sir Robert Walpole, 
by many men of high rank and great talents : the 
whole party espoused it. It was thought proper to 
prosecute the famous Hague letter. I was present 
at the trial, it was in the )car 1731. It happens to 
be printed in the State Trials. There was a great 
concourse of people ; it was a matter of great ex- 
pectation, and many persons of high rank were pre- 
sent to countenamv the Defendant. Mr. Fazakerly 
and Mr. Bootle (alterwards Sir Thomas Bootle) were 
the leading counsel for the Defendant. They started 
every objection and laboured every point. When 
the Judge over-ruled them, he usually said, “ If I 


One of the counsel for the prosecution in this cause. 
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u am wrong, you know where to apply/* The 
Judge was my Lord Raymond, C. J. who had been 
eminent at the bar in the reign of Queen Anne, had 
been Solicitor and. Attorney General in the reign of 
George I. and was intimately connected with Sir Ed- 
ward Northey, so that he must have known what 
the ancient practice had been. The case itself was 
of great expectation, as I have stated to you, and it 
was so blended with party passion, that it required 
his utmost attention ; yet, when he came to sum up 
and direct the Jury, he does it as of course, just in 
the same manner as Mr. Justice Buller did, “ that 
“ there were three points for consideration : the fact 
“ of publication ; the meaning (those two for the 
“ Jury) ; the question of law or criminality, for the 
“ Court upon the record.” Mr. Fazakerly and Mr. 
Bootle were, as we all know, able lawyers; they 
were connected in party with the writers of the 
Craftsman . They never thought of complaining 
to the Court of a misdirection : they would not say 
it was hot law : they never did complain. It never 
was complained of, nor did any idea enter their 
heads, that it was not agreeable to law. Except that 
case in 17 29 that is mentioned, and this, the trials 
for libels before my Lord Raymond are not printed, 
nor to be found in any notes. But, to be sure, his 
direction in all was to the same effect. I by accident 
(from memory only I speak now) recollect one where 
the Craftsman was acquitted ; and I recollect it from 
a famous, witty, and ingenious ballad that was made 
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at the time by Mr. Pulteney ; and though it is a 
ballad, I will cite the stanza I remember from it, be- 
cause it will show you the idea of the able men in 
opposition, and the leaders of the popular party in 
those days. They had not an idea of assuming that 
the Jury had a right to determine upon a question of 
law, but they put it upon another and much better 
ground. The stanza I allude to is this : 

For Sir Philip* well knows 
That his innuendos 
Will serve him no longer 
In verse or in prose j 

For twelve honest men have decided the cause. 

Who are judges of fact, though not judges of laws. 

It was the admission of the whole of that party : 
they put it right ; they put it upon the meaning of 
the innuendos : upon that the Jury acquitted the 
Defendant ; and they never put up a pretence of any 
other power, except when talking to the Jury them- 
selves. 


* Sir Philip Yorke, afterwards Lord Chancellor Hardwicke, 
then Attorney-General. 

It appears by a pamphlet printed id 1754, that Lord Mansfield 
is mistaken. The verse runs thus : 

Sir Philip well knows, 

That his innuendo's 

Will serve him no longer in Terse or in prose ; 

For twelve honest men have determin’d the caust, 

Who arejudges alike of the facts, and the laws. 
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There are no notes as I know of (and I think the 
Bar would have found them out upon this occasion, 
if there had been any that were material), there arc 
no notes of the trials for libels before my Lord 
flardwicke. I am sure there are none before 
Lord C. J. Lee till the year 1752, when the case of 
the King and Owen came on before him. This 
happens to be printed in the State Trials, though it 
is incorrect, but sufficient for the present purpose. 
I attended that trial as Solicitor-General Lord C. 
Justice Lee was the most scrupulous observer and 
follower of precedents, and he directed the Jury, a ? 
of course , in the same way Mr. Justice Buller ha< 
done. 

When I was Attorney-General, I prosecuted some 
libels ; one I remember from the condition and cir- 
cumstances of the Defendant ; he was found guilty. 
He was a common councilman of the city of Lon- 
don : and I remember another circumstance, it was 
the first conviction in the city of London that had 
been for 27 years. It was the case of the King and 
Nutt ; and there he was convicted, under the very 
same direction, before Lord Chief Justice Ryder. 

In the year 1706 I came into the office I now' 
hold. Upon the first prosecution for a libel which 
stood in my paper, I thmk (but 1 am not sure), but 
I thmk it was the case of the King and Shebbearc, I 
made up my mind as to the direction I ought to give. 
1 have uniformly given the same in all, almost in the 
same form of words. No counsel ever complained 
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of it to the Court. Upon every Defendant being 
brought up for judgment, I have always stated the 
direction I gave ; and the Court has always assented 
to it. The defence of a laujul excuse never existed 
in any case before me ; therefore I have told the Jury 
if they were satisfied with the evidence of the pub- 
lication, and that the meanings of the innuendos 
were as stated, they ought to find the Defendant 
guilty ; that the question of law was upon record for 
the judgment of the Court. This direction being rt* 
of course, and no question ever inised concerning it 
in Court (though I have had the misfortune to trv 
many libels in very warm times, against Defendants 
most obstinately and factitiously defended), yet the 
direction being ns vj course , and no objection made, 
it passed as of course, and there are no notes of 
what passed. In one ca-c of the King and Wood- 
fall, on account of a very different bind of question 
(but, upon account of another question), there 
happens to be a report, and tlmre the direction I 
have stated, is adopted by the whole Court as right, 
and the doctiine of Mr. Justice Bullcr is laid down 
in express terms. Such a judicial practice in the pre- 
cise point from the Revolution, as I think, down to 
the present day, is not to be shaken by arguments of 
general theory, or popular declamation. Ever) spe- 
cies of criminal prosecution has something peculiar iu 
the mode of procedure ; therefore general proposi- 
tions, applied to all, tend oidy to complicate and 
embarrass the question. No deduction or conclusion 
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can be drawn from what a Jury may do, from the 
form of procedure, to what they ought to do upon 
the fundamental principles of the constitution and 
the reason of the thing, if they will act with inte- 
grity and good conscience. 

The fundamental definition of trial by Jury de- 
pends upon a universal maxim that is without an ex- 
ception. Though a definition or maxim in law, 
without an exception, it is said, is hardly to be found, 
yet this I take to be a maxim without an exception i 
Ad quiCstionem juris non respondent jura tores; ad 
qu/cstioncm J'acti non respondent judices. 

Where a question can be severed by the form of 
pleading, the distinction is preserved upon the face 
of the record, and the Jury cannot encroach upon 
the jurisdiction of the Court; whore, by the furm 
of pleading, the two questions are blended together, 
and cannot be separated upon the face of the record, 
the distinction is preserved by the honesty of the 
Jury. The constitution trusts, that, under the di- 
rection of a Judge, they will not usurp a jurisdiction 
which is not in their province. They do not know, 
and are not presumed to know the law ; they are 
not sworn to decide the law r ; they are not required 
to decide the law. If it appears upon the record, 
they ought to leave it there, or they may find the 
facts subject to the opinion of the Court upon the 
law. But further, upon the reason of the thing, 
and the eternal principles of justice, the Jury ought 
not to assume the jurisdiction of the law. As I said 
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before, they do not know, and are not presumed to 
know any thing of the matter ; they do not under- 
stand the language in which it is conceived, or the 
meaning of the terms. They have no rule to go by 
but their affections and wishes. It is said, if a mau 
give$ a right sentence upon hearing one side only, he 
is a wicked Judge, because he is right by chance 
only, and has neglected taking the proper method 
to be informed ; so the J ury who usurp the judicature 
of law, though they happen to be right, are them- 
selves wrong, because they are right by chance only, 
and have not taken the constitutional way of deciding 
the question. It is the duty of the Judge, in all 
cases of general justice, to tell the Jury how to do 
right, though they have it in their power to do 
wrong, which is a matter entirely between God and 
their own consciences. 

To be free, is to live under a government by law. 
The liberty of the press consists in printing without 
any previous license, subject to the consequences of 
law. The licentiousness of the press is Pandora's 
box, the source of every evil. Miserable is the con- 
dition of individuals, dangerous is the condition of 
the State, if there is no certain law, or, which is 
the same thing, no certain administration of law to 
protect individuals, or to guard the State. 

Jealousy of leaving the law to the Court, as in 
other cases, so in the case of libels, is now, in the 
present state of things, puerile rant and declama- 
tion. The Judges are totally independent of the 
2 



300 


JUDGMENT OP THE COURT 


tfirnisters that may happen to be, and of the King 
himself. Their temptation is rather to the popula- 
rity of the day. But I agree with the observation 
cited by Mr. Cowper * from Mr. J. Forster, “ that 
“ a popular Judge is an odious and a pernicious 
•* character.” 

The judgment of the Court is not final ; in the 
last resort it may be reviewed in the House of Lords, 
where the opinion of all the Judges is taken. 

In opposition to this, what is contended for ? 
That the law shall be in every particular cause what 
any twelve men, who shall happen to be the Jury, 
shall be inclined to think, liable to no review, and 
subject to no control, under all the prejudices of 
the popular cry of the day, and under all the bias of 
interest in this town, where thousands, more or less, 
are concerned in the publication of newspapers, 
paragraphs and pamphlets. Under such an ad- 
ministration of law, no man could tell, no counsel 
could advise, whether a paper was or was not punish- 
able. 

I am glad that 1 am not bound to subscribe to 
such an absurdity, such a solecism in politics ; but 
that, agree able to the uniform judicial practice since 
the Revolution, warranted by the fundamental prin- 
ciples of the constitution, of the trial by Jury, and 
upon the reason and fitness of the thing, we are 


* One for the counsel for the prosecution. 
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all of opinion that this motion should be rejected, 
and the rule discharged*. 

* Although the Court was unanimous in discharging the rule, 
Mr. Justice Willes, in delivering his opinion, sanctioned by hit 
'authority Mr. Erskine’s argument, that upon a plea of Not guilty, 
or upon the general issue ou au indictment or information for a 
libel, the Jury had not only the powar , but a constitutional right , 
to examine, if they thought fit, the criminality or innocence of 
the paper charged as a libel j declaring it to be his settled opinion, 
that, notwithstanding the production of sufficient proof of the 
publication, the Jury might upon such examination acquit the 
Defendant generally, though in opposition to the directions of 
the Judge, without rendering themselves liable either to attaint, 
fine, or imprisonment, and that such verdict #f deliverance 
could in no way be set aside by the Court. 
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T.HIS judgment may be considered as most fortunate 
for the public, since , in consequence of the very general 
interest taken in this cause , the public mind was at 
last fully ripe for the Libel Bill ; which was soon after 
moved in the House of Commons by Mr. Fox , and 
seconded by Mr. Erskinc , 

The venerable and learned Chief Justice undoubt- 
edly established by his argument , that the doctrine so 
soon afterwards condemned by the unanimous sense of 
the Legislature when it passed the Libel Act , did not 
originate with himself ; and that he only pronounced 
the law as he found it, established by a train of mo- 
dem decisions. But , supported as we now are by this 
judgment of Parliament , we must venture humbly to 
differ from so truly great an authority. The Libel 
Bill does not confer upon the Jury any jurisdiction 
over the law , inconsistent with the general principle of 
the constitution : but considering that the question of 
libel or no libel is frequently a question of fact rather 
han of law , and in many cases of fact and law al- 
ios i inseparably blended together , — it directs the 
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Judge , as in other cases , to deliver his opinion to the. 
Jury upon the whole matter , including of course the 
question of libel or no libel , leaving them at the same 
time to found their verdicts upon such whole matter so 
brought before them as in all other criminal cases ** 

* This act— viz. 32 Geo. III. c. <50, runs thus! 

“ Whereas doubts have arisen, whether, on the trial of an indict* 
“ ment or information for the making or publishing any libel* 
<f where an issue or issues are joined between the King and the 
“ Defendant or Defendants, on the plea of Not guilty pleaded, 
“ it be competent to the Jury impannelled to try the same to give 
" their verdict upon the whole matter in issue : Be it therefore 
“ declared and enacted, by, &c, That on every such trial the Jury 
“ sworn to try the issue, may give a general verdict of Guilty or 
« Not guilty, upon the whole matter put to issue on such indict- 
“ ment or information j — and shall not be required or directed 
“ by the Court or Judge, before whom such indictment or in- 
“ formation shall be tried, to find the Defendant or Defendants 
“ guilty, merely on the proof of the publication by such Defend- 
" ant or Defendants of the paper charged to be a libel, and of 
4t the sense ascribed to the same in such indictment or inform- 
u ntion. 

« II. Provided always, that on every such trial, the Court or 
“ Judge before whom such indictment or information shall be 
“ tried, shall, according to their or his discretion, give their or his 
" opinion or directions to the Jury on the matter in issue between 
“ the King and the Defendant or Defendants in like manner as in 
“ all other criminal cases. 

*< III, Provided also, that nothing herein shall extend, or be 
" construed to extend, to prevent the Jury finding a special ver- 

diet at their discretion, as in other criminal cases. 

u IV. Provided also, that in case the Jury find the Defendant 
t( or Defendants guilty, it shall and may be lawful for the said 
*' Defendant or Defendants to move an arrest of judgment on 
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The best answer to the apprehensions of the great and 
eminent Chief Justice , regarding this course of pro- 
ceeding, as then contended for by Mr. Erskine , and 
now established by the Libel Act , is the experience of 
seventeen years since that act passed. 

Before the statute it was not difficult for tkcmost 
abandoned and profligate libeller , guilty even of the 
most malignant slander upon private men , to connect 
his cause ivith the great privileges of the Jury , to 
protect innocence. Upon the Judge directing the Jury , 
according to the old system, to find a verdict of Guilty 
tipon the fact of publication, — shutting out altogether 
from their consideration the quality of the matte* pub- 
lished ; — ingenious counsel used to seize that occasion 
to shelter a guilty individual under the mask of sup- 
porting great public right ; and Juries , to show that 
they were not implicitly bound to find verdicts oj' 
Guilty upon such evidence alone, were too successfully 
incited to find improper verdicts of acquittal: but 
since the passing of the Libel Act, when the whole 
matter has been brought under their consideration , — - 
when the quality of the matter published has been ex- 
posed when a min at, and defended when just or in- 
nocent, Juries have listened to the Judge with atten- 
tion and reverence without being bound in their con- 
sciences (except in matters of abstract law), toj'ol - 


such "round and in such manner as by law he or they might 
“ have trouc before the passing of this act j—anv thing heroin 
' contained to the contrary notwithstanding.’* 
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low his opinion , and instead of that uncertainty an- 
ticipated by Lord Mansfield , the administration of 
justice has been in general most satisfactory, and the 
public authority been vindicated against unjust attacks 
ywith much greater security and more supported by 
public opinion, than when Juries were instruments in 
the hands of the fixed magistrates ; whilst at the same 
time public liberty has been secured by leaving the 
whole matter in all public libels to the judgment and 
consideration of the people . This reformed state of 
the law , as it rcga/ds the h'erty of the press, is now 
so universally acknowledged, that the highest magis- 
trates have declared in the House of Lords that no 
new laws are necessary either to support the state, or 
protect the people . 

The following argument in arrest of judgment is 
copied from a newspaper of the succeeding day . 
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Mr. Erskinc moved the Court to arrest the judg- 
ment in the case of the King against the Dean of 
St. Asaph upon two grounds : first, because even if 
the Indictment sufficiently charged a libel, the verdict 
given by the Jury was not sufficient to warrant the 
judgment of the Court ; and secondly, because the 
Indictment did not contain any sufficient charge of a 
libel. 

On the first objection, he again insisted on the 
right of the Jury to find a general verdict on the 
merit of the writing charged on the record as a libel, 
notwithstanding the late judgment of the Court ; — 
and declared he should maintain it there, and every 
where else, as long as he lived, till the contrary 
should be settled by act of Parliament. He then 
argued at considerable length, that the verdict, .as 
given by the Jury, was neither a general, nor a spe- 
cial verdict, and complained of the alteration made 
upon the record without the authority of the Coiyt. 
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He said, that the only reason for his* insisting on 
his first objection at such length, was the import- 
ance of the principle which it involved, and the 
danger of the precedent it established ; although he 
Was so certain of prevailing upon his second objec- 
tion, s that he considered it to be almost injustice 
to the Court to argue it. All who knew him in and 
out of the profession, could witness for him, that he 
had ever treated the idea of ultimately prevailing 
against him, upon such an indictment, to be per- 
fectly ridiculous, and that his only object in all the 
trouble which he had given to the Court and to him- 
self, in discussing the expediency of a new trial, 
was, to resist a precedent, which he originally 
thought and still continued to think was illegal and 
unjustifiable : — the warfare was safe for his Client, 
because he knew he could put an end to the prose- 
cution any hour he pleased, by the objection he 
would now at last submit to the Court. It did not 
require the eye of a lawyer to see that even if the 
Dialogue, instead of being innocent and meritorious, 

As he thought it, had been the foulest libel ever 
composed or published ; the Indictment was drawn 
in such a manner as to render judgment absolutely 
impossible. He said, that if he had been answering 
in his own person to the charge of publishing the 
Dialogue complained of, he should have rejected 
with scorn the protection of a deficient Indictment, 
would have boldly met the general question, and 
holding out defiance to the Prosecutor, would have 
c c '2 
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called upon his Counsel to show what sentence, or 
word, though wrested with all the force ingenuity 
could apply to confound grammar and distort lan- 
guage, could be tortured into a violation of any one 
principle of the government : — but that, standing as^ 
Counsel for another, he should not rest his defence 
even upon that strong foundation, but, after having 
maintained as he had done at the trial, the inno- 
cence, or rather the merit of the Dialogue, should 
entrench himself behind every objection which the 
forms of law enabled him to cast up. 

The second objection was, that the Indictment did 
not contain a sufficient charge of a libel of and con- 
cerning the King and his government: — that though 
the Court, by judging of libels of that nature, in- 
vested itself with a very large discretion ; yet it, ne- 
vertheless, was a discretion capable of being mea- 
sured by very intelligible rules of law, and within 
which rules he was persuaded the Court would strictly 
confine itself. 

The first was, that the Court, in judging of the 
libellous or seditious nature of the paper in question, 
could only collect it from the Indictment itself, and 
could supply nothing from any extrinsic source ; and 
that, therefore, whatever circumstances were neces- 
sary to constitute the crime imputed, could not be 
supplied from any report of the evidence nor from 
any inference from the verdict, but must be sot out 
upon the record. 

That rule was founded in great wisdom, and formed 
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the boundary between the provinces of the Jury and 
the Court ; because, if any extrinsic circumstances, 
independent of the plain and ordinary meaning of 
the writing, were necessary to explain it, and point 
^ criminal application ; those facts must be put 
upoft the record, for three reasons : 

First, that the charge might contain such a de- 
scription of the crime, that the Defendant might 
know, u hat crime he was called upon to answer. 

Secondly, that the application of the writing to 
those circumstances which constituted its criminality 
might be submitted as facts to the Jury, who were 
the sole judges of any meaning, winch depended 
upon extrinsic proof. 

Third! v, that the Court might see such a definite 
crime, that they might apply the punishment which 
the law inflicted. 

He admitted, that wherever a writing was ex- 
pressed in such dear and unambiguous words as 
in il self to constitute a libel, without the help of any 
explanation, all averments and innuendos were un- 
necessary ; — and therefore, if it could be established 
that the pamphlet in question, 'if taken off the dusty 
shelves of a library, and looked at in the pure ab- 
stract, without attention to times or circumstances, 
without application to any facts not upon record, and 
without any light cast upon it from without, con- 
tained false, pernicious, illegal, and unconstitutional 
doctrines, in their tendency destructive of the go- 
vernment, it would unquestionably be a libel. But 
c c 2 
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if the terms of the writing were general, and the 
criminality imputed to it consisted in criminal allu- 
sions or references to matter dehors the writing ; 
then, although every man who reads such a writing 
might put the same construction on it ; yet whenjj/ 
was the charge of a crime, and the party was Hable 
to be punished foi it, there wanted something more. 

It ought to receive a juridical sense on the record, 
and, as the facts were to he decided by the Jury, 
they only could decide whether the application of ge- 
neral expressions, or terms of reference, or allusions, 
as the case might he, to matters extrinsic, was just, 
nor could the general expressions themselves be ex- 
tended, even by the Jury, beyond their ordinary 
meaning, without: an averment to give them cog- 
nizance of such extended import; — nor could the 
Court, even after a verdict of Guilty, without such 
averment infer any tiling from the finding, but must 
pronounce strictly according to the just and gram- 
matical sense of the language on the record. The 
Court, by declaring libel or not libel, to be a ques- 
tion of law, must be supposed by that declaration 
not to assume any jurisdiction over facts, which was 
the province of the Jury; but, only to determine 
that, if the words of the writing without averment, 
or with averments found to be true by the Jury, 
contained criminal matter, it would be pronounced 
j o be a libel according to the rules of law ; — whereas, 

.f the libel could only be inferred from its applica- 
• ion to something extrinsic, however reasonable or 
4 
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probable such application might be,— wo Court coiiltt 
possibly make it for want of the averment, without 
which the Jury could have no jurisdiction over the 
facts extrinsic, by reference to which only the writing 
became criminal. 

The next question was, how the application of the 
writing to any particular object was to be made upon 
the record : that was likewise settled in the c&se of 
the King and Horne. 

“ In all cases those facts which are descriptive of 
“ the charge must be introduced on the record by 
“ averments, in opposition to argument and infer- 
“ once.” 

He said, that where facts were necessary in order 
to apply the matter of the libel to them, it was done 
introdnotorily. And where no new fact was neces- 
sary, but only ambiguous words were to be explained, 
it was done by the innuendo. But that the innuendo 
could not in itself enlarge the matter which it was 
employed to explain, without an antecedent introduc- 
tion to refer to ; but coupled with such introductory 
matter it could. 

He said, nothing remained but to apply those un- 
questionable principles to the present Indictment, and 
that application divided itself into two heads: 

First, whether the words of the Dialogue, consi- 
dered purely in the abstract, without being taken to 
be a seditious exhortation addressed to the people, 
in consequence of the present state of the nation, 
as connected with the subject matter of it, could 
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possibly be considered to be a libel on the King and 
Jiis government. 

Secondly, whether, if such reference or allusion 
was necessary to render it criminal, there were suf- 
ficient averments on the record to enable the Coo p 
to make the criminal replication ol otherwise inno- 
cent doctrines consistently with the rules of law. 

He said, he should theiefore take the Dialogue, 
and show the Court that the whole scope and every 
particular part of it were, meritorious. 

Here Lord Mansfield said to Mr. Erskinc, that 
having laid down his principles of judgment, the 
Counsel for the prosecution should point out the 
parts they insisted on as sufficiently charged to be li- 
bellous, and that he would be heard in reply. On 
which Mr. Bearcroft, Mr. Cowper, Mr. Leicester, 
and Mr. Bower, were all heard; and endeavoured 
with great ingenuity to show that the Dialogue was 
on the face of it a libel : but on Mr. Erskinc’ s rising 
to reply, the Court said, they would not give him 
any further trouble, as they were unanimously of 
opinion, that the Indictment was defective, and that 
the judgment should be arrested. 

The Court went upon tlifi principles of the case of 
the King against Horne, cited by Mr. Erskine ; say- 
ing there were no averments to point the application 
of the paper as a libel on the King and his govern- 
ment ; and the Dean is therefore finally discharged 
from the prosecution. 

Mr. Justice Willes threw out, that if the Indict- 
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ment had been properly drawn, it might have been 
supported. But Lord Mansfield and Mr. Justice Buller 
did not give any such opinion, confining themselves * 
strictly to the question before the Court. 


The judgment was accordingly arrested , and no 
new proceedings were ever had upon the subject against 
the Dean or the printer employed hy him. His ad~ 
veisaries were, it is believed , sufficiently disposed to 
distress him ; but they were probably aware of the 
consequences of bringing the doctrines maintained by 
the Court of King's Bench into a second public <\r- 
tmination . 


END OF THE FIRST VOLUME. 
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